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Procedure in Handling a Normal Income Tax Case 


By FRANK J. ALBUS* 


N ORDER to have a clear understanding of the 

procedure in an income tax case, it is necessary 

that we know something about the setup of the 
government organization entrusted with the duty of 
collecting income taxes. This duty falls upon the 
Bureau of Internal Revenue which is a branch of the 
Treasury Department. The Bureau of Internal Rev- 
enue is headed by the Commissioner of Internal 
Revenue who is a government official under the Sec- 
retary of the Treasury. The Bureau of Internal Rev- 
enue is served by a staff of attorneys who are under 
the Chief Counsel of the Bureau. The Chief Counsel 
of the Bureau of Internal Revenue is under the Gen- 
eral Counsel of the Treasury Department. 


Bureau of Internal Revenue 


The work of the Bureau of Internal Revenue is per- 
formed partly in the office of the Commissioner of 
Internal Revenue in Washington and partly in the 
various field offices of the Bureau. Asa result of the 
decentralization of the Bureau, which was gradually 
accomplished about a year ago, a much greater amount 
of work pertaining to the collection of income taxes 
is now performed in the field offices rather than in the 


ofice of the Commissioner of Internal Revenue at 
Washington. 


The basic field offices of the Bureau of Internal 
Revenue are the sixty-four collection districts located 
throughout the entire country. Each collection dis- 
trict is under a Collector of Internal Revenue who is 
appointed by the President of the United States with 
the approval of the Senate. The primary duty of a 
Collector of Internal Revenue is to collect taxes legally 
found to be due from the taxpayers residing in his 
district. Since the Collectors are appointed by the 
President of the United States, and because they are 
under bond to administer their office properly, they 
act quite independently of the Commissioner of In- 
ternal Revenue in the administration of the affairs 


\ttorney, Washington, D. C. 








Tracing the progress of 
an income tax case from 
the date the return is 
filed until the case is fi- 
nally disposed of by the 
U. S. Supreme Court. 











of their office. It is because of this situation that the 
Commissioner of Internal Revenue does not assume 
authority to direct Collectors of Internal Revenue to 
withhold collection of a tax at the instance of a tax- 
payer, but merely suggests to the Collector that if, 
in his opinion, the revenues of the Government are 
not in jeopardy, he, the Commissioner of Internal 
Revenue, would have no objection to granting to a 
taxpayer an extension for the collection of a tax. 
However, the final decision in a matter of this kind 
is up to the Collector of Internal Revenue and there 
is nothing to compel him to follow the suggestion of 
the Commissioner of Internal Revenue to extend col- 
lection beyond the due date. 

In addition to the sixty-four Collectors’ offices, the 
Income Tax Unit maintains thirty-eight field offices 
each under an Internal Revenue Agent in Charge. 
There are also maintained ten field divisions of the 
Technical Staff, each under a Division Head, with a 
total of thirty-seven offices and branch offices located 
in the principal cities throughout the country. The 
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Intelligence Unit, which deals primarily with fraud 
cases, maintains fourteen offices each under a Special 
Agent in Charge. In addition to the fourteen field 
offices the Intelligence Unit maintains thirty-seven 
branch offices where one or more Special Agents are 
permanently located. 

The Chief Counsel of the Bureau maintains his 
office in the Bureau of Internal Revenue at Washing- 
ton but as a result of the decentralization of the Bu- 
reau many of the attorneys employed by the Chief 
Counsel who were formerly in the Washington office 
are now located in the field divisions of the Technical 
Staff. 

With the above general setup of the Bureau of 
Internal Revenue in mind we are now ready to trace 
the progress of an income tax case from the date the 
return is filed until the time the case is disposed of 
by the Supreme Court of the United States, should 
the case go that far. 


Returns 


Primarily under our system of collecting income tax 
the taxpayer in the first instance is a self-assessor. 
Under the law he is required to file an income tax 
return with the Collector of Internal Revenue on or 
before the due date of the return. In this return the 
taxpayer is required by law to disclose all items of 
gross income from which he is entitled to certain 
deductions specified in the law. The tax as deter- 
mined on his net income shown by the return be- 
comes the primary liability which the taxpayer is 
required to pay to the Collector of Internal Revenue. 
Naturally, not all returns filed by the various taxpay- 
ers disclose the final liability, as we shall see that the 
returns are subjected to close check by the various 
agencies of the Bureau of Internal Revenue and in 
many cases additional taxes are found to be due and 
in some cases it is found that the taxpayers have actu- 
ally overpaid their tax in the first instance. The pro- 
cedure in a case where a taxpayer believes he has 
overpaid his tax will be discussed hereinafter. We 
shall first discuss the procedure with respect to those 
cases where the Commissioner of Internal Revenue 
determines that the taxpayer has underpaid his tax 
on the basis of the return filed with the Collector of 
Internal Revenue. 

After the return has been filed with the Collector 
it is subjected to a preliminary examination in the 
office of the Collector. This check is made primarily 
with respect to form, execution and mathematical ac- 
curacy. Should any such errors be found on the 
return an attempt is made by the Collector to correct 
the errors through correspondence with the taxpayer. 
The Collector of Internal Revenue also makes the final 
audit of individual income tax returns showing a gross 
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income of $5,000 or less. Should any additional tax 
be determined with respect to these returns the tax- 
payer is afforded the same opportunity for protest 
and conference as is afforded taxpayers having larger 
incomes, which procedure will be discussed later on. 


Audit of Returns 


Practically all income tax returns showing a gross 
income in excess of $5,000 are transferred to the Wash- 
ington office of the Bureau of Internal Revenue to 
be associated with information returns which have 
previously been filed in accordance with the law. The 
Commissioner of Internal Revenue then determines 
which of the returns require special investigation and 
these returns are then sent to the Internal Revenue 
Agent in Charge for final audit. Included in this 
group are individual returns showing total income of 
more than $25,000, corporation returns showing gross 
income in excess of $75,000 and disclosing some tax 
liability, and corporation returns showing gross in- 
come of $125,000, but disclosing no tax due. Upon 
receipt of these returns the Internal Revenue Agent 
in Charge determines which returns should be sub- 
jected to an office audit and which returns should be 
subjected to a field audit. Many disputes arising out 
of an office audit can be effectually disposed of by cor- 
respondence with the taxpayer but if it is determined 
that a return should be subjected to a field audit then 
the return is referred to a Revenue Agent who goes 
to the place of business or residence of the taxpayer 
and checks his books and records. The Revenue 
Agent may determine after a check of the books and 
records of the taxpayer that the return as filed is 
correct and he will then so report to his superiors. 
On the other hand, the Agent may determine that a 
deficiency in tax exists or he may even determine that 
the taxpayer has overpaid his tax. As a general rule 
after an agent has completed his examination he will 
discuss his findings with the taxpayer and he will then 
attempt to get from the taxpayer a tentative agree- 
ment covering the amount of the tax or the amount of 
the overpayment which he may have determined. If 
the taxpayer agrees with the determination of the 
Agent he will sign a “Waiver of Restriction on 
Assessment and Collection of Deficiency” in the case 
of a deficiency, or “An Acceptance of Proposed Over- 
assessment” in the case of an overpayment. In our 
further discussion we shall refer to the former as 4 
“waiver” and to the latter as an “acceptance.” ‘The 
signing of either the waiver or the acceptance is not 
binding upon the Commissioner of Internal Revenue 
or upon the taxpayer. These forms merely indicate 
a willingness on the part of the taxpayer to permit the 
Commissioner of Internal Revenue to make an immedi- 
ate assessment of any deficiency determined, or a 
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willingness on the part of the taxpayer to accept any 
overpayment determined. There is nothing to prevent 
a taxpayer after signing a waiver from paying the 
deficiency and later on filing a claim for refund and 
instituting suit if the claim is rejected. Nor is there 
anything to prevent the Commissioner of Internal 
Revenue from changing his mind and rejecting a pro- 
posed deficiency settlement or overruling a proposed 
overassessment at any time before a refund is made, 
or the Commissioner may even institute a suit to re- 
cover an erroneous refund after one has been made. 
It is only in very exceptional cases that the Commis- 
sioner of Internal Revenue has sued taxpayers to 
recover refunds alleged to have been erroneously 
made. It is very important to keep in mind that the 
waiver and acceptance referred to above do not neces- 
sarily result in a final closing of the case because 
there is a type of agreement provided for by law which 
in the absence of fraud or misrepresentation does defi- 
nitely close the case even though it may be later de- 
termined that the taxpayer has either overpaid or 
underpaid his tax. This latter form of agreement 
is commonly referred to as “A Final Closing Agree- 
ment.” It does not become effective until after it is 
approved by the Commissioner of Internal Revenue 
and the Secretary of the Treasury. 


Revenue Agent's Report—Review 


After a Revenue Agent has completed his investi- 
gation and prepared his report it is subject to review 
in the office of the Internal Revenue Agent in Charge. 
This review may result in a rejection of the deter- 
mination made by the Agent and under these circum- 
stances it is necessary for the Agent to contact the 
taxpayer again and endeavor to get the taxpayer to 
execute a new waiver covering a larger additional tax 
than that specified in the first waiver signed by the 
taxpayer. This procedure often causes dissatisfaction 
among taxpayers since it is the belief of many tax- 
payers that once a Revenue Agent accepts a waiver 
the taxpayer will not be called upon to pay any 
amount in excess of that specified in the waiver. But, 
as pointed out above, in the absence of a closing agree- 
ment there is nothing to prevent the Commissioner 
of Internal Revenue at any time within the statutory 
limitation period from demanding a further payment 
from the taxpayer. Furthermore, practically all de- 
terminations made in the office of the Internal Rev- 
enue Agent in Charge are subjected to a post-review 
in the Income Tax Unit in Washington and it is not 
uncommon for the Commissioner at Washington to 
reject the determination as made by the Revenue 
Agent. In such a case the waiver executed by the 
taxpayer is ignored and the case proceeds as though 
no waiver had been filed. 
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Thirty-day Letter 

Naturally, not all of the determinations made by 
Revenue Agents are agreeable to the taxpayers and in 
such cases the normal procedure for the taxpayer is 
to refuse to execute a waiver since such refusal gives 
him a further opportunity to protest the additional 
tax before it must be paid. Under these circum- 
stances, the Revenue Agent in Charge will send to the 
taxpayer a preliminary letter known as a “thirty-day 
letter.” This letter sets forth the action intended to 
be taken and there is attached to the letter a copy of 
the report of the Revenue Agent explaining the basis 
for the determination. If the taxpayer agrees to the 
deficiency proposed in the thirty-day letter, then he 
signs the waiver form which is transmitted with the 
letter. If he does not agree to the deficiency then 
he has the privilege of filing a protest within thirty 
days from the date of the letter setting forth the 
grounds upon which he relies and he may have the 
opportunity of holding an oral conference in the office 
of the Agent. If the taxpayer does not answer the 
letter within thirty days the Agent will conclude that 
the taxpayer does not intend to protest the deficiency 
in the office of the Agent and in due course the tax- 
payer will receive a statutory notice of deficiency 
known as a “ninety-day letter” which entitles the tax- 
payer to appeal to the United States Board of Tax 
Appeals and to have that Board decide the issues 
involved. 

If within the thirty-day period the taxpayer files 
a protest with the Internal Revenue Agent in Charge 
against the proposed deficiency, the case is referred 
to a reviewer, conferee, or squad chief in the office of 
the Agent who considers the case in the light of the 
taxpayer’s protest and if the taxpayer so requests, he 
may hold a conference with the conferee and support 
his written protest with an oral argument. If the 
taxpayer convinces the conferee of the correctness of 
this contention then the conferee will prepare a writ- 
ten report setting forth his reasons why he believes 
the taxpayer should prevail. 


Compromise Settlement 

The conference might result in a compromise 
settlement, the taxpayer conceding that the original 
Revenue Agent’s report is correct in part and the con- 
feree conceding that the original Revenue Agent’s 
report is incorrect in part. Under these circumstances 
the taxpayer will sign a waiver authorizing the 
assessment of the amount agreed upon and the case 
is then sent to Washington for post-audit. As stated 
above, the post-audit in Washington may result in 
a reversal of the action taken by the conferee in 
the office of the Agent and in this event the case 
will proceed as though no waiver had been executed 
by the taxpayer. 
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Conference—Ninety-day Letter 

If the conference results in the complete rejection 
of the argument of the taxpayer a further conference 
may be had with the Chief of the conference group 
or in some cases with the Internal Revenue Agent 
in Charge. Naturally, the Internal Revenue Agent 
in Charge cannot be expected to hold conferences 
in all cases, but only in those cases where the amount 
of money and the importance of the point involved 
warrants it. 

Should the efforts of the taxpayer in the office of 
the Revenue Agent in Charge fail to produce results 
to which the taxpayer is willing to agree, the tax- 
payer will usually refuse to execute a waiver. At this 
point the taxpayer may take any one of three steps: 
he may (1) pay the tax with the idea of filing a claim 
for refund later, or (2) he may ask that the case be 
referred to the Technical Staff Division in his locality 
before the ninety-day letter is released, or (3) he may 
ask that the final notice of deficiency be released by 
the Internal Revenue Agent in Charge. Should the 
taxpayer decide to follow the first step he will execute 
a waiver in order to permit the Commissioner to make 
an immediate assessment without the necessity of 
releasing a ninety-day letter. The execution of the 
waiver will save the taxpayer interest on the defici- 
ency because under these circumstances the taxpayer 
will receive a notice and demand for payment from 
the Collector of Internal Revenue much quicker than 
if a ninety-day letter must be issued and the Com- 
missioner must wait until the ninety-day period ex- 
pires before making the assessment. If the taxpayer 
decides to follow the second step the Revenue Agent 
will supply the taxpayer with a form of request to 
have the case transferred to the Technical Staff, which 
form the taxpayer may sign before he leaves the office 
of the Agent. If the taxpayer decides to follow the 
third step he will so notify the Agent and in due 
course the taxpayer will receive a ninety-day letter 
covering the deficiency as proposed by the Revenue 
Agent in Charge. When such a letter is received by 
a taxpayer he must file a petition with the United 
States Board of Tax Appeals within the ninety-day 
period, provided that during the ninety-day period he 
has not been able to reach an agreement with the gov- 
ernment officials and he still wants to protest the tax 
without making pavment. 


Waiver of Assessment 

If the taxpayer has decided to follow the second 
step and has requested that his case be considered by 
the Technical Staff before any notice of deficiency is 
released, then he is given an opportunity to hold a 
conference with the staff conferee under approxi- 
mately the same circumstances as a conference is held 
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in the office of the Internal Revenue Agent. All of 
the evidence and all of the legal arguments will be 
considered by the staff conferee. Should a settlement 
be reached that is satisfactory to both the taxpayer 
and the government the taxpayer will execute a 
“waiver of assessment” and the case will be sent to the 
Division Head accompanied by the recommendation 
of the staff conferee. If the Division Head approves 
the settlement his conclusion is final. 

In view of the fact that in this type of case no appeal 
is pending before the Board, the case is classified as 
an “undocketed” one. In such a case the determina- 
tion of the Division Head to settle the controversy 
need not be approved by the Division Counsel located 
in the taxpayer’s district. Furthermore, the settle- 
ment by the Division Head of this type of case is not 
subject to reversal upon post-audit in Washington. 
This is due to administrative policy and not because 
the determination of the Division Head is legally final. 
As stated above, the execution of a waiver of assess- 
ment by a taxpayer does not legally close a case until 
after the normal statutory period of limitations 
expires. 


Deficiency Assessment 


If a taxpayer goes to the Technical Staff before he 
receives a ninety-day letter and if his negotiations 
with the Staff fail to result in a settlement of the 
issues involved, then the Technical Staff will deter- 
mine that a ninety-day letter should be released. 
Usually in such a case the Technical Staff will discuss 
the case with the Division Counsel and get his views 
for the reason that it will be the duty of the Division 
Counsel to defend the position of the Commissioner 
of Internal Revenue should the taxpayer appeal to 
the Board of Tax Appeals. Even though the Division 
Counsel feels that no ninety-day letter should be re- 
leased such action will be taken unless the Division 
Counsel is able to convince the Division Head that 
such a letter should not be sent since the determina- 
tion of the Division Head is final in a matter of this 
kind. 

We have now reached the point where the ninety- 
day letter has been released proposing a deficiency 
against the taxpayer and setting forth the reason why, 
in the opinion of the Commissioner, the taxpayer has 
underpaid his tax. We will assume that the taxpayer 
has decided to appeal his case to the Board of Tax 
Appeals. At this point the procedure of the case 
assumes a much more formal attitude than existed 
prior thereto. The steps which follow are technical 
and the failure of the taxpayer to conform to the tech- 


nicalities may result in his losing rights which he can 
never recover. 
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Board of Tax Appeals 


The first technical requirement in getting a case be- 
fore the Board of Tax Appeals is the filing of a peti- 
tion with the Board within ninety days from the date 
of the notice of deficiency. The petition must be filed 
with the United States Board of Tax Appeals at 
Washington and must be received in the office of the 
Board before 4:30 p. m. on the ninetieth day. The 
jurisdiction of the Board of Tax Appeals is statutory 
and if a taxpayer fails to file his petition with the 
Board within the ninety days he loses his right to 
have his case considered by the Board. In such a 
case he must pay the deficiency, file a claim for refund 
and if the claim for refund is rejected, then he must 
file suit either in a United States District Court or 
the Court of Claims of the United States within two 
years from the date of the rejection of the claim. 

The Board of Tax Appeals was created by the Rev- 
enue Act of 1924. 


estate and gift taxes. 


It has jurisdiction over income, 

It has no jurisdiction over pure 
claims for refund. It can determine an overpayment 
which will be refunded to the taxpayer if all of the 
statutory requirements are satisfied but, in the first 
instance, the taxpayer must come before the Board 
on the basis of a proposed deficiency in tax. The 
Board of Tax Appeals was created in order to estab- 
lish an independent tribunal that could hear tax con- 
troversies and decide the issues before the taxpayer 
was called upon to make payment. Prior to 1924 
when the Commissioner of Internal Revenue deter- 
mined that a taxpayer owed additional taxes the Com- 
missioner would merely make an assessment of the 
amount of additional taxes claimed to be due and the 
taxpayer had no alternative but to pay the tax and sue 
to recover. In many cases this worked a great hard- 
ship upon the taxpayers and put them to expensive 
litigation in the Federal Courts. Because of this situ- 
ation, the Board was created and taxpayers can now 
have their income, estate and gift tax controversies 
settled by an independent tribunal before they are 
called upon to make payment. Of course, even though 
a petition has been filed with the Board, many taxpay- 
ers will pay the deficiency before the issues are settled. 
They do this in order to save the six per cent interest 
which is running against the deficiency and which 
would be due if the taxpayer ultimately lost his case 
and payment was not made until after the Board de- 
cided the case. The Board of Tax Appeals does not 
lose jurisdiction if a taxpayer pays the deficiency after 
a petition has been filed with the Board. Should the 
taxpayer ultimately win his case after having made 
payment he would receive a refund of the amount 
Overpaid, together with interest thereon. 
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Petition to Board 


The petition which the taxpayer files with the Board 
of Tax Appeals is a formal pleading and its purpose 
is to set forth the error or errors which the taxpayer 
claims the Commissioner of Internal Revenue com- 
mitted in proposing the deficiency. It should also set 
forth the facts upon which the petitioner relies as 
the basis for his claim for relief. The petition should 
contain no argument whatever. To argue the case in 
the petition is a clear indication of the lack of knowl- 
edge of the correct procedure on the part of the one 
who prepared the petition. A copy of the ninety-day 
letter must be attached to the petition. The primary 
purpose for this requirement is to let the Board know 
it has jurisdiction of the proceeding in accordance 
with the provision of the statute and also let the 
Board know the basis upon which the Commissioner 
determined the deficiency. 


The filing of a petition with the Board starts an 
entirely new proceeding. Neither the briefs nor the 
evidence theretofore submitted to the Bureau of In- 
ternal Revenue is made a part of the record. The 
only thing the Board has is the petition of the tax- 
payer to which is attached the ninety-day letter. The 
Board members have never heard of the case prior to 
the time the petition is filed. It is quite obvious, 
therefore, why it is important to set forth clearly in 
the petition the errors alleged to have been committed 
by the Commissioner and the facts upon which the 
petitioner relies. The Board has been liberal in 
allowing amendments to pleadings but anyone prac- 
ticing before the Board who has any professional 
reputation or pride will do everything within his 
power to prepare a proper petition in the first in- 
stance and thus avoid the necessity of amendment 
later on. The petition should be so drawn that any 
member of the Board reading it will thoroughly un- 
derstand the issues involved and will know the basic 
facts which the taxpayer intends to prove upon the 
trial of the case. An original and four copies of the 
petition must be filed with the Board. The Board has 
a ten dollar filing fee for the filing of a petition which 
is payable at the time the petition is filed. 

In view of the technical requirements before the 
Board of Tax Appeals, only attorneys at law and 
certified public accountants are permitted to practice 
and even certified public accountants will usually 
avoid the actual trial of the case. This is due to the 
fact that in the trial of a case the rules of evidence 
applicable in the courts of the District of Columbia 
in the type of proceedings which prior to September 
16, 1938, were within the jurisdiction of the courts of 


equity in the District, govern the admission or ex- 
clusion of evidence. 
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Upon receipt of the petition by the Board it is 
assigned a docket number and the parties are notified 
of this number. This docket number is placed on all 
papers thereafter filed by the parties in the proceed- 
ing. The Clerk of the Board serves a copy of the peti- 
tion on the Commissioner of Internal Revenue and 
this is notice to the Commissioner that the proceeding 
is pending before the Board. The Commissioner 
has sixty days from the date of service of copy of the 
petition within which to file an answer or forty-five 
days within which to move with respect to the petition. 
The purpose of the answer is to narrow the issues by 
having the Commissioner admit the matters in the 
petition over which there is no argument and deny 
the balance, which lets the taxpayer know which facts 
he must prove at the time of the trial. The answer 
is prepared by an attorney working for the Chief 
Counsel for the Bureau of Internal Revenue and un- 
der the decentralization plan the attorney will be in 
the office of the Chief Counsel representing the Divi- 
sion in which the taxpayer resides. Sometimes an 
answer will contain matters that must be either ad- 
mitted or denied by the taxpayer. This situation 
would arise should the Commissioner in his answer 
set forth facts upon which he relies for affirmative 
relief or if the answer contains a statement of facts 
with respect to an issue upon which the Commissioner 
has the burden of proof, such as the fraud issue. Such 
an answer requires a reply in which the taxpayer 
either admits or denies the new matter set forth in the 
answer. The taxpayer has forty-five days from the 
date of the mailing of the answer to him within which 
to file a reply with the Board. 

After the pleadings have been filed the case is ready 
for trial. Because of the number of pending cases 
before the Board it is usually at least a number of 
months after issue has been joined before the case is 
set down for trial. In the meantime the taxpayer may 
conduct negotiations with the Technical Staff in an 
attempt to settle the case on an agreed basis which 
will avoid the necessity of trial. Before any “dock- 
eted” case in the office of the Technical Staff can be 
settled the basis of settlement must be approved by 
both the Head of the Division and the Division Coun- 
sel. Sometimes the negotiations with the Technical 
Staff result in a settlement agreeable to all parties. 
Under these circumstances the tax liability will be 
recomputed on the basis of the points agreed upon and 
this recomputation will show the amount of additional 
tax due or the amount of tax which the taxpayer has over- 
paid. In either case, a stipulation will be prepared and 
signed by the parties specifying the deficiency, or the 
overpayment, and this stipulation will then be filed with 
the Board of Tax Appeals. The Board upon receipt of 
the stipulation, will enter an order in accordance with the 
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terms of the stipulation. If the order shows a deficiency 
the Commissioner of Internal Revenue will assess the 
amount thereof and in due course the Collector of 
Internal Revenue will send notice and demand for 
payment. If the order shows an overpayment to be 
paid to the taxpayer, the Commissioner in due course 
will make a refund of the amount overpaid, together 
with statutory interest. 


3ut let us suppose that the negotiations with the 
Technical Staff fail to result in a settlement that is 
satisfactory to the parties. Under these circum- 
stances the next step in the procedure is the actual 
trial of the case. 


Trial of Case 


The headquarters of the Board are located at Wash- 
ington, D. C., and many trials are held in that city. 
However, the Board of Tax Appeals, for the conven- 
ience of taxpayers living outside the city of Washing- 
ton, conducts hearings at stated intervals in the larger 
cities throughout the United States. If the taxpayer 
wishes his case to be tried in the city in which he re- 
sides, or in the closest city in which the Board holds 
hearings, he should so state at the time his petition 
is filed with the Board and the Board will then place 
his case on the Circuit Calendar for trial. If the case 
is on the Washington Calendar for hearing it will be 
set for trial by the Board when the case is reached in 
its logical order. If the case is on the Circuit Calen- 
dar, the Board will wait until a sufficient number of 
cases in a particular locality are ready for trial and 
at that time a member of the Board will go to that 
locality to conduct the trials in all of the cases of tax- 
payers residing in that vicinity. Field hearings are 
being held almost continuously at various cities 
throughout the country. There are sixteen members 
of the Board of Tax Appeals and since only one mem- 
ber as a rule conducts a hearing there may be several 
field trips in progress at the same time with hearings 
also being conducted at the hearing rooms of the 
Board in Washington. 


Notices 


When a proceeding has been placed upon the hear- 
ing calendar by the Board, the Clerk of the Board will 
notify the parties of the place where the case will be 
called and the date when it will be called. The rules 
of the Board provide that such notice be sent at least 
fifteen days before the call date, but in actual prac- 
tice a longer period of notice is usually given. The 
longer period of notice is very desirable for the reason 
that the trial of the case before the Board is a formal 
proceeding requiring diligent and proper preparation 
on the part of the taxpayer and his counsel. Failure 
of the taxpayer and his counsel to realize the impor- 
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tance of this preparation has resulted in the loss of 
innumerable cases which could have been won had the 
proper amount of effort been exerted in the prepara- 
tion of the case. In the normal case before the Board 
the burden of proof is on the taxpayer to prove his 
entire case and the volumes containing the Board’s 
decisions are replete with cases which taxpayers have 
lost solely because they did not sustain that burden. 
In these cases the Commissioner did not necessarily 
win the case because he proved that his position was 
the correct one, but he won primarily because the tax- 
payer failed to prove that the determination of the 
Commissioner was incorrect. 


Burden of Proof 


In certain cases before the Board the burden of 
proof is upon the Commissioner of Internal Revenue 
rather than the taxpayer. The burden of proof is on 
the Commissioner in cases where he has asserted the 
fraud penalty, or where he claims the taxpayer is a 
transferee of assets of some other taxpayer who failed 
to pay the proper tax and the burden is also upon 
the Commissioner with respect to any new issues he 
may advance after the ninety-day letter has been re- 
leased. The burden of proof of the Commissioner in 
transferee proceedings merely pertains to the trans- 
feree status of the taxpayer and if he sustains this 
burden then the burden is on the taxpayer to prove 
that there is no transferee liability. 


Rules of Evidence 


As previously stated, in a trial before the Board the 
rules of evidence applicable in the Courts of the Dis- 
trict of Columbia in a type of proceeding which under 
the old rules of procedure would have been classified 
as an equity suit, govern the admission or exclusion 
of evidence. It is because of this rule that a taxpayer 
should ordinarily be represented by an attorney at 
the trial of his case. Many cases have been lost be- 
fore the Board for the simple reason that the evidence 
which to a layman would appear to be the most con- 
vincing is not even admissible, and when it is re- 
jected by the Board it creates a break in the chain 
of evidence which proves fatal to the case of the 
taxpayer. 

Of course, facts which have been admitted in the 
pleadings and facts which have been included in a 
stipulation of facts executed by the parties need not 
be proved at the trial of the case. Only such facts 
need be proved as are in dispute. 


Testimony 
A court reporter is present and it is his duty to 


transcribe all of the oral testimony given by the 
Various witnesses called by the respective parties. 
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Each witness called is placed under oath and is sub- 
ject to cross-examination by the opposing party. 
Witnesses who refuse to voluntarily appear at the 
request of either party may be brought before the 
Board by the issuance of a subpoena. For good cause 
shown the testimony of witnesses may be taken by 
deposition prior to trial. The rules of the Board set 
out the procedure to be followed for the issuance of 
subpoenas and for the taking of depositions. 


The admitted facts, the oral testimony of the wit- 
nesses and the exhibits submitted by the parties con- 
stitute the record on which the Board will base its 
decision. Since this will also constitute the record 
upon appeal to the Circuit Court of Appeals, it is of 
vital importance that the record made by the taxpayer 
at the trial before the Board be the strongest record 
it is possible for him to make. 


Argument 


At the conclusion of the trial the presiding member 
may call for oral argument or he may designate the 
time for the filing of briefs. In the vast majority of 
cases the Board directs that written briefs be filed 
for the reason that the respective parties can usually 
present their positions with much greater clarity in 
written briefs than by oral argument. This is par- 
ticularly true where the issues involved are compli- 
cated or novel. The rules of the Board do not demand 
the filing of printed briefs but in a case where the 
amount of tax in dispute is sufficiently large to war- 
rant it, printed briefs should be filed for the reason 
that such briefs are much more convenient for the 
members of the Board when the case is under con- 
sideration by them. 


In only a very limited number of cases is a decision 
reached by the presiding member at the conclusion 
of the trial and only when the issues are fairly simple. 
Of course where time has been allowed for the filing 
of briefs no decision is reached until after the briefs 
have been filed. The brief of the taxpayer should be 
prepared with the greatest of care for the reason that 
it is the vehicle by which the taxpayer fully explains 
to the Board the issues involved and the rules of law 
upon which he relies. In addition to his legal argu- 
ment, the taxpayer should also set out the facts which 
he wants the Board to find on the basis of the evi- 
dence in the case. There may be certain facts which 
the taxpayer believes are of major importance to the 
argument of his case, especially if he intends to appeal 
to a Circuit Court of Appeals should he lose before 
the Board, and the Board of Tax Appeals could not be 
expected to find the facts exactly in accordance with 
the desires of the taxpayer unless the taxpayer directs 
the attention of the Board to such of the facts as he 


wants the Board to find. Of course, the Board is 
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not going to find a fact not supported by the evidence 
even though the taxpayer may request it to do so. 
In his requested findings the taxpayer should refer 
to the pages of the trial record upon which he relies 
as his authority for the finding in order that the Board 
of Tax Appeals may refer to the same pages of the 
record to see if the evidence warrants the requested 
findings. 


Findings of Fact—Decision 

After the briefs have been filed there is nothing for 
the taxpayer to do but await the decision of the Board. 
In due course the Board will release written findings 
of fact and a decision in which it will decide the issues 
involved. A copy of the opinion will be sent to the 
taxpayer and the Commissioner of Internal Revenue. 
After a recomputation of the tax liability is made in 
accordance with the opinion of the Board, the official 
decision of the Board will be entered in which it will 
specify the amount of the deficiency against the tax- 
payer, or in which it will state that there is no defici- 
ency, or in which it will indicate the amount of the 
overpayment, depending upon whether the decision is 
in favor of the taxpayer or against him. Either party, 
if dissatisfied with the decision of the Board, may file 
a motion for a new trial, but in the normal case this 
is an idle procedure since the grounds upon which 
such a motion must stand are present in only a very 
limited number of cases. 

If neither party files an appeal from the decision of 
the Board, then in the case of a deficiency found by 
the Board the Commissioner will assess the deficiency 
and in due course the taxpayer will receive notice and 
demand from the Collector for payment. In the case 
of an overpayment the Commissioner will make a re- 
fund to the taxpayer. 

Should either party be dissatisfied with the decision 
of the Board he has three months from the date of the 
final decision within which to file his petition for re- 
view to have the case considered by a Circuit Court 
of Appeals. The appeal must be taken to that Circuit 
in which is located the office of the Collector where 
the taxpayer filed his return. If no return was filed, 
then the appeal must be taken to the United States 
Court of Appeals for the District of Columbia. The 
party may by stipulation designate a court other than 
the one which would be proper by applying the fore- 
going rule. 


Review of Board’s Decision 

A review of a Board decision is taken by filing a 
petition for review and by taking other technical steps 
provided for by law and rules of Court. The net re- 
sult is that the record made before the Board, or the 
parts thereof which are essential to the review of the 
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decision of the Board, is forwarded to the Circuit 
Court of Appeals for review. The case is not retried 
by the Circuit Court of Appeals. Its primary purpose 
is to determine whether or not the Board committed 
an error of law in reaching its conclusion. It will 
only disturb the facts found by the Board in the event 
there is no substantial evidence to support the facts. 
By this it is not meant that the Circuit Court of Ap- 
peals will weigh the evidence to see where, in its 
opinion, the preponderance rests. The Circuit Court 
merely looks to see if there is any evidence from which 
reasonable men might have reached one of two con- 
clusions and if this possibility be present then the 
conclusion reached by the Board on the facts will be 
accepted by the Court. No witnesses are called to 
testify before the Circuit Court of Appeals. The 
questions involved are presented on the basis of 
printed briefs and oral argument by the attorneys for 
the respective parties. The Circuit Court of Appeals 
has the power to affirm the decision of the Board, or 
to modify or to reverse it with or without remanding 
the case for rehearing as justice may require. 

An appeal from the Board of Tax Appeals to a Cir- 
cuit Court of Appeals is a matter of statutory right 
and is not subject to the granting of permission on 
the part of anyone. This is not true in a tax case as 
far as an appeal from the Circuit Court of Appeals to 
the Supreme Court of the United States is concerned. 
The only way in which a tax case can get before the 
Supreme Court of the United States is for the ap- 
pealing party to file an application for a writ of cer- 
tiorari. In plain language this means that the 
appealing party asks the Supreme Court to consider 
the case and to direct the Circuit Court of Appeals to 
send the record forward to the Supreme Court. Only 
a very limited number of such requests filed with the 
Supreme Court are granted. Special reasons must be 
present before the Supreme Court will consider a case, 
such as the unconstitutionality of the law involved, or 
a conflict in the decisions of the lower courts, or the 
presence of a vital point affecting many taxpayers 
which should be definitely and finally determined. If 
certiorari is granted then the record as made below, 
which is primarily the record made before the Board 
of Tax Appeals, is sent up to the Supreme Court. 
The case is then presented on the basis of written 
briefs and oral arguments of the attorneys for the 
respective parties. Thereafter the Supreme Court 
renders its opinion and since there is no further appeal 
that ends the case. 


We have been tracing the normal tax case through 
the procedure that must be followed when a defici- 
ency in tax is involved. Let us now give some con- 
sideration to the procedure involved with respect to 
a claim for refund. [Turn to page 487] 
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A Second Reason for Not 
Taxing Savings 


By IRVING FISHER* 


N THE January, 1941, issue of this magazine was 
presented “A Fundamental Reason for Not Tax- 
ing Savings”, namely, that when an alleged income 

tax is laid first on savings and then on the income 
vielded by those savings, “double taxation” results. 

In this article, a second and more fundamental objec- 
tion is raised, namely that a tax on savings is destructive 
of savings and therefore (eventually) destructive of 
revenue. 

The January article (on double taxation) was 
criticized in the May issue by Professor W. W. Hewett 
and by Mr. Benjamin, Certified Public Accountant, 
and we made rebuttal in the same issue. The present 
article (on destructiveness) is in part an elaboration 
of that rebuttal. 

We may begin with the famous dictum of Chief 
Justice Marshall that the power to tax is the power 
to destroy. But apparently no one has noted that 
this power to destroy is far greater when savings are 
taxed than when merely spendings are taxed. The 
chief object of this article is to make this difference clear. 

The destructiveness in question is of two sorts. One 
is by discouraging the saver from making savings, the 
other by taking over in taxes the savings which are 
made. This last will be considered first and will 
occupy most of our attention. 

These two kinds of destruction operate together, 
but in order to throw into relief the direct destructive- 
ness of the tax as such, we begin with the impossible 
case of a man who does not know discouragement. 
Nature forgot to endow him in that respect. No mat- 
ter how much the law punishes him for being a good 
saver, he goes right on being a good saver. 

\Ve propose, moreover, to discuss at first heavy 
taxes on these chronic savers. 


In the January article 
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(on double taxation) the taxes were mostly restricted 
to an uncharacteristic 1% whose destructiveness would 
be almost negligible. 


“Savings” are meant to include any sort of capital 
increase whether of individuals, partnerships or cor- 
porations; for instance, a savings bank account 
accumulating at 2% compound interest, or the develop- 
ment, at 50% per annum compounded, of a new inven- 
tion, such as the railway, automobile, airplane, radio, 
and motion picture. 


Destructiveness Magnified by Reinvestment 

In such a case, typical of the origin of American 
capital, the tax, to an unexpected and amazing degree, 
destroys the savings themselves, the country’s growth 
of capital equipment and the income and social benefits 
therefrom, and, finally, the tax revenue itself—the 


very revenue which the tax in question is supposed 
to enlarge. 


Moreover, because of the compounding, a yearly 
tax on the yearly capital accumulation is far more 
destructive than would be a tax at the same rate on 
the final total—the inheritable estate—after the ac- 
cumulator has finished his life work. 


At first sight the opposite result might be expected, 
namely that the government would get more revenue 
by not waiting but by taxing the yearly increments as 
fast as they occur—and that a 20% tax on the yearly 
increments in advance would at any rate yield as much 
revenue as a 20% tax on the final estate. 





But this is not true. 

It might seem still more obvious that the most rev- 
enue of all could be obtained by taxing both the yearly 
installments and the estate at the end of the accumu- 
lator’s life. 


But even this is not true. 
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It might seem most obvious of all that the higher 
the tax on accumulations the more the revenue from 
said accumulations. 

3ut exactly the opposite is true—the higher the tax 
the lower the revenue. 


Suppose No Tax on Savings 

It is said that, in a period of forty years, the fortune 
of Henry Ford, despite a degree of taxation on his 
savings—though far less than today’s—rose from a 
net worth of $1,000 to a million times $1,000 namely 
a billion dollars 





a doubling every two years, which 
would be accomplished by a constant annual rate of 
increase of 41.42%. 

But, for the sake of round figures, let us take an 
imaginary case—the case of a man named Henry 
Forward—a blacksmith to start with; and let him live 
in a land where savings and capital gains of any sort 
are exempt under the income tax. Only spendings 
are taxed (and by spendings we mean spendings for 
real income or living expense). 

After 1900, i. e., on January 1, 1901, he converts his 
smithy into a shop for making automobiles according 
to a new invention of his. His net worth at this time 
is $1,000. This proceeds to grow at the rate of 40% 
per year so that in 1921 it reaches the $1,000,000 mark 
and at the end of 1940 it is $700,500,000. This value 
was embodied in a huge automobile plant which he 
had constructed on River Rouge. 

In the first year, 1901, Henry Forward’s capital 
increase was from $1,000 to $1,400 a gain of $400. In 
1921 the increase was from $1,000,000 to $1,400,000, a 
gain of $400,000. This looks as if there would at the 
end of 1921 be $400,000 which, under a tax on capital 
increase, could be taxed. 

But not if there had been such a tax during the 
previous years; for the applications of such a tax prior 
to 1921 would have prevented the $400,000 from com- 
ing into existence. 


A Savings Tax of 100% 

To show the effects of taxation, let us now assume 
(instead of the foregoing assumption of no tax on 
savings) that there was such a savings tax from the 
beginning—a tax of 100%. This impossible rate is 
chosen for our first example for simplicity of exposi- 
tion. For the sake of excluding the indirect destruction 
from discouragement, we shall, as already indicated, 
suppose that even this 100% tax did not deter the 
saver. He was fool enough, or saint enough, to keep 
on each year adding 40% to his net worth, despite the 


fact that the government forthwith confiscated the 
entire increase. 





In the first year, having faithfully increased his initial 
$1,000 to $1,400, Forward paid the whole $400 over to the 
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government. This would leave him with exactly what 
he started with, $1,000. He could not enlarge his little 
shop at all. At the end of the next year the same 
thing would happen—he would have only $1,000—and 
the same every succeeding year. Also, the savings 
which he pays over every year would remain the same 
—in the twenty-first year, not $400,000, but just the 
usual $400 and in the fortieth year not $200,100,000 
but $400. And, after the forty years were up he would 
have for himself not $700,500,000 but $1,000. 


That is, the $700,500,000 fortune embodied in a River 
Rouge plant which would have come into existence, 
had there been no tax on savings, has died a-borning 
—died, in fact, forty times in succession. 

sut did the government gain what the taxpayer 
lost? No, the taxpayer (and the country) lost 
$700,499,000 of capital, the difference in value between 
the River Rouge plant that might have been and the 
smithy, while the government gained only $16,000, 
i. e., $400 a year for forty years. That is, the govern- 
ment was really a loser too, losing, among other 
things, the chance to tax after forty years an estate of 
$700,500,000 instead of an estate of $1,000. For the 
sake of that $16,000 collected through forty years, the 
government deprived itself of untold millions. 

Worst of all, the public was deprived of the indirect 
benefits of that $700,500,000 capital. It was as if the 
Ford plant, the General Motors plant, the Chrysler 
plant, and all other automobile plants had been pre- 
vented by the tax from ever coming into existence. 
Surely, no government could so sorely need $400 a 
year for forty years that it could not wait forty years 
for many millions! 

“Ah, but the government expenses must be paid— 
paid every year, not just once every forty years.” 

This is palpably a very weak argument. For the 
government, more easily than any other person or 
organization, could finance itself over a forty-year 
period. If it needed that $16,000 during those forty 
years, it could borrow it at rates so low that, at the 
end of the forty years, it would owe less than $25,000. 
And, even if it had to pay 5% interest during those 
forty years, its debt would still be only $48,320. Such 
a trifling debt could then be repaid out of the millions 
obtainable from an inheritance tax on $700,500,000. 
Even a 1% inheritance tax would pay the government 
over $7,000,000. Clearly the policy of taxing the sav- 
ings as they accrue is “penny wise and pound foolish” 
in the case of a 100% tax. 


A Savings Tax of 80% 


“But a 100% tax is inconceivable!” 
Very well; try it at 80% 





a rate actually approxt- 


mated today in the higher income brackets, applied, 
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be it observed, to income saved quite as ruthlessly as 
to income spent. 


In the first year, the capital increase is, as in the 
former example, $400. On this an 80% tax is $320, 
leaving only $80 net capital increase after the tax. 
That is, though the 80% tax does not, like the 100% 
tax, totally destroy the capital increase, it sets the 
increase back enormously. 


However, the main point is that the set-back is 
cumulative. The set-back in the first year has an 
after effect in the next year; for the fortune then starts, 
not at $1,400 but at $1,080, and clearly a 40% increase 
on $1,080 is less than a 40% increase on $1,400. 

The second year’s tax again sets back the increase, 
whereupon both set-backs have after effects on the 
third year’s capital increase. And the fourth year will 
feel the after effects of all three previous set-backs, 
and so on cumulatively. 


At the end of forty years, forty successive set-backs 
have had their effects—not all equal, to be sure; the 
last is the least and the first is the worst—and not 
merely forty times worse—far more than forty times 
worse, because of “compounding.” 


Each year, the 80% tax knocks off thirty-two points 
from the forty points gained, so that the net increase 
isonly 8%. The fortune thus grows, not at 40% com- 
pounded as it would without the tax, but only at 8% 
compounded. After forty such annual set-backs, each 
reducing a 40% increase to an 8% increase and each 
setting back all that follow it, the final fortune is not 
$700,500,000 but $21,700! That is, while the 100% tax 
destroyed exactly 100% of the potential increase, the 
80% tax destroyed more than 80% of the potential 
increase—it destroyed 99.97% potential increase. The 
little $1,000 smithy has grown, in forty years, but 
only to a small shop worth $21,700, not to a River 
Rouge plant worth $700,500,000. 


And, “out of” the $700,500,000 which might have 
been, how much did the government get in taxes? In 
the first year it collected $320; in the second, $346 and 
so on, up to $6,437 in the last, or fortieth year—the 
total for the forty years being only $82,600! That is, 
the government, for the sake of getting $82,600, virtually 
destroyed over $700,000,000. 


Again, the government would have done better to 
borrow. It would have needed to borrow only $320 
the first year, $346 the second, and so on up to $6,437 
in the fortieth. Even if it had paid on all these loans 
as high as 5% compound interest, its accumulated 
debt in forty years would be only $164,500. Evidently 
it would be “good business” to go into debt that much 
in order to have, at Forward’s death on December 31, 
1940, a taxable estate of $700,500,000 instead of $21,700. 
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We conclude that, paradoxically, delay in taxing the 
savings increases the revenue, while also helping the 
saver and the public. 


The 100% and 80% Compared 


If, now, we compare the results of the 100% and the 
80% tax (as applied yearly for forty years) and count 
no inheritance tax, we observe another paradox. The 
lower of the two rates affords the higher revenue, that 
is, the 100% tax yields during the forty years $16,000; 
the 80%, $82,600. 

Also, of course, we observe that this lower tax per- 
mits the eventual Forward estate to rise from $1,000 
(to which it was glued by a 100% tax) to $21,700, with 
corresponding benefit to the public. 

Thus, lowering the tax rate on savings from 100% 
to 80% is beneficial all around—to the public, to the 
Henry Forward estate, and to Uncle Sam. 

As to this last paradox (increasing the total of annual 
revenue by lowering the annual tax) let us record the 
revenues year-by-year for each of the two rates. 

Government Revenue from 


100% 80% 
Sere 400 320 
eee 400 346 
Se ree 400 373 
ee 400 403 


Thus the 100% savings tax does yield more revenue 
at first, but in the fourth year, the 80% tax passes it, 
and thereafter has an advantage which increases every 
year. By the end of 1940 it has brought in a total of 
$82,600 instead of the $16,000 of the 100% tax. 


A Savings Tax of 50% 


Let us now lower our annual savings tax from 80% 
to 50%. The Revenue results will be as follows: 


Government Revenue from 


80% 50% 
Seer ee 320 200 
rere 346 240 
eee 373 288 
Sener eS 346 
Serre 436 415 
I pihasds cst aes ead 470 497 


In this case, since the lower tax starts with a bigger 
immediate handicap, it requires six years to overtake 
the higher tax as to annual results, but at the end of 
the forty years, its total collections would be $1,470,000 
instead of the $82,600 under an 80% tax, and the 
fortune of Henry Forward would be $1,470,000 instead 
of merely $21,700—with corresponding benefits to the 
public. 

It would be good business for the government, there- 
fore, instead of collecting this $1,470,000 from Henry 
Forward to borrow it elsewhere at 5% compound 
interest. At the end of forty years the government 
debt would be $2,050,000 but the fortune available for 



















inheritance tax would be $700,500,000 (instead of 
$1,470,000) on which a 50% inheritance tax would (if 
collectible) produce over $300,000,000; or if the gov- 
ernment wanted only the $1,470,000, it could get it 
with a tax of less than one-quarter of 1%. 




















A Savings Tax of 20% 








Under a 20% tax we find the same three-fold ad- 
vantage from lowering the tax-rate on savings—ad- 
vantages to public, Mr. Forward, and Uncle Sam. It 
takes longer for the 20% revenue to overtake the 50% 
revenue—namely eleven years; but the total tax yielded 
in forty years would be $16,600,000 as against $1,470,000 
from the 50% rate, and the Forward plant would reach 
$66,500,000 instead of $1,470,000. And here again it 
would pay the government many times over to wait, 


















































and meanwhile borrow even at 5% if necessary, such 
a debt at the end of the forty years would only be 
$20,700,000. To pay such a debt there would be needed 
a tax on $700,500,000 of only 3%. 
































Change the Growth Rate to 20% 








In all the foregoing illustrations a 40% annual growth 
of capital was assumed. 











But even with a 20% growth 
of capital there would be corresponding advantage 
from successively lowering the tax. 




















Ata 20% growth rate the fortune, if untaxed, would 
in forty years amount to $1,470,000 and would be cut 
down by a 100% tax to $1,000; by an 80% tax, to 
$4,800; by a 50% tax to $48,300; by a 20% tax to 
$379,000; and by a 10% tax to $750,500. 
































Savings Tax, 10% 








Even in this case (20% growth and 10% annual 
savings tax) it would pay the government to wait 
forty years. The annual tax would produce in forty 
years only $83,200. If this were “passed up” and the 
same sum borrowed (even at the high rate of 5%), 
the whole debt in forty years would be only $114,300 
which could be easily paid by taxing at the same 10% 
the estate of $1,480,000 which the annual 10% would 
half destroy. 



































So far we have supposed only the two growth rates 
—40% and 20%. 

The tables appended to this article give the whole 
picture, the growth rate ranging from 40% (presumably 
less than Henry Ford’s) down to 5% (which has been 
exceeded by millions of people) ; and the annual sav- 
ings tax rates from 100% down to 20%. 

As to destructiveness: 


























Even at low rates of accumu- 








lation and taxation the same destructiveness appears. 








Thus, suppose $1,000 growing at 5% for forty years 
without any annual savings tax. It would reach $7,040. 
But a 20% annual tax on savings would cut it to 
$4,801, thus destroying 30% of it; and a 50% tax would 
cut it down to $2,685, destroying 60% of it. 
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Most of the nation’s capital equipment now exist- 
ing—railways, ships, factories,—must, almost certainly, 
have grown at first at much higher rates than 5%; for 
their chief growth occurred during their development 
as new inventions. If this is accepted as correct, we 
need not descend to a 5% growth rate to prove the 
destructiveness of taxing the said growth. 

As to a lower annual savings tax eventually producing 
more revenue than a higher annual savings tax: This 
never fails. 


“Perpetual” Saving 

Even a 1% annual tax rate on savings would, in 
time, yield more than a 10% rate, still more than a 
20% rate and still more than 50%, 80%, 100%—pro- 
vided only we wait long enongh and the potential rate 
of growth continues. 

A skeptical reader may point out that, according to 
what has just been stated, a zero or “infinitesimal” 
rate would eventually produce the most revenue. [ut 
to do this would require an “infinite” time. Here of 
course we find ourselves entering a theoretical realm 
of mathematics. One objector insists that somebody 
and his heirs might continue to save perpetually and 
never spend a cent beyond the minimum of necessities 
supposed to be exempted. In that case he and his 
heirs would be tax free indefinitely. 

Without taking the time here to discuss the various 
theoretical implications of such an hypothesis,* we 
may cut the Gordian knot by stipulating that succes- 
sion taxes (i. e., taxes on estates and inheritances) 
shall be an integral part of our tax system, com- 
plementary to the net yield or spendings tax. There 
could then certainly be no fear of any perpetually 
untaxed savings without a perpetual lifetime. 


When Would It Not Pay the Government 
To Borrow? 


As to whether it would pay the Government to post poiic 
the tax till death and borrow in the interim: 

With so low a growth rate as 10% we find, for the 
first time, that it would no longer pay the government 
to skip the 20% annual tax and during the forty years 
borrow the equivalent at 5% compound interest. For 
its debt at the end would be $2,220 and the inheritable 
estate would be only $7,040, on which 20% would 
bring only $1,408 and not even that, because of the 
difficulty of realizing on non-liquid assets. 

But in arriving at this checkmate we have been 
much too liberal in our hypothesis. To be realistic, 
we ought to assume that the government would bor- 
row at rates far below 5%. At a 3% rate its debt 
would be only $1,510 and at lower rates the debt would, 
of course, be much lower, certainly lower than the 





* For some of these, see The Nature of Capital and Income, p. 22+. 
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$1,408 which we supposed could be obtained by a 20% 
inheritance tax. 


Moreover, it is equally unrealistic to suppose an 
inheritance tax rate no higher than the annual tax rate 
on savings which would in practice be low when the 
savings were low. Only big savings would, in prac- 
tice, be taxed. 

Finally, we have, it will be remembered, not taken 
into account the important factor of discouragement 
which leads a saver to quit saving or reduce it greatly 
when the government punishes his thrift. 

\Ve may conclude that it would, in most cases, if 
not all, pay the government to borrow up to the time 
of inheritance rather than tax the savings annually. 

How much, it would pay depends on facts not sta- 
tistically available—the actual assortment of the growth 
rates which we experience in America, the proper tax 
rates and interest rates to assume, and the average 
period of accumulation in a generation. 


But we have no hesitation, pending fuller study, in 
expressing our personal belief that a no-tax-on-savings- 
policy, coupled with proper inheritance and estate 
taxes would, in the long run, pay the government, 
bringing in many times what are now, or ever can be, 
collected by taxing savings annually. 


To Tax “Part” Yields More Than to Tax “Whole” 


The appended tables even show that, in general, 
more taxes can be raised by taxing only accumula- 
tions at death than by taxing both the accumulations 
at death and the annual increments out of which those 
accumulations were formed. 


For instance, in the case of Henry Forward, with 
a growth rate of 40% per year for forty years, a 20% 
annual savings tax would bring in $16,600 and would 
cut the inheritance from $700,500,000 to $66,500,000. 
Even this tax of $16,600,000 plus a 100% inheritance 
tax on the $66,500,000 if collectible would aggregate 
a revenue of only $83,100,000; whereas if the estate 
were allowed to reach its potential $700,500,000 a tax of 
less than 20% would produce far more than $83,100,000 
and with ample margin for interest. 

To raise the annual tax rate above 20% only makes 
matters worse, as has been seen. 

Ina less degree these same inequalities apply to the 
case of slower accumulations, as may be seen by 
examining the tables below. 

If this article were historical and if Henry Forward 
were really Henry Ford, the fact might be stressed 
that the automobile industry was essentially established 
before the American income tax began to put high 
rates on capital increase of corporations and before 
there was any personal income tax. It seems alto- 
gether certain that such an income tax as now in force, 
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and such added taxes as are being proposed as this 
article is being written, would never have permitted 
such developments as have actually occurred in the past. 

On the basis of the calculations cited above, we may 
conclude that if we were today to repeal all our present 
taxes on capital increase or even merely to exempt 
from taxation that part of the earnings of corporations 
which is plowed back—the undivided profits—the re- 
sult would be, in the end, not a reduction of tax revenue 
but a tremendous increase as well as a tremendous 
boost to our whole economy. There would be more 
immediate savings, and consequently more future 
spendings and immensely bigger estates to tax. Even 
if the rates for taxing them were unchanged, the tax 
revenue from large estates would probably be multiplied 
many times. 

Under this plan we would theoretically be required 
to go into debt for a few years but on an entirely dif- 
ferent basis from that of the past ten years. For, even 
if the government would then have to borrow sub- 
stantially, it would be “the smart thing to do.” It 
would actually generate more income later because it 
would be done for the very purpose of promoting the 
creation of income-producing capital. That is, we 
would stop the foolish practice of eating up our seed 
corn instead of planting it. 

Why are we so anxious to impose heavy taxes now? 
The only rational answer is: “In order that we in this 
generation shall pay the bills of this generation and 
not leave so much for our successors to pay.” 

But that argument works just the other way. If 
we are trying to help the next generation we can do it 
most effectively by spending less and saving more 
now. That is precisely what would follow when more 
taxes are put on spendings and less on savings. Today’s 
tax yield is not the important consideration but 
tomorrow’s income. To kill capital accumulation today 
means to kill the goose that lays the golden egg. 


Today and Military Defense 


All this argument for more saving and less spend- 
ing applies to the present Defense problem which 
demands private accumulations, even if merely to be 
shot away. Any considerable tax on savings reduces 
our chances of success in defending ourselves and 
helping to defend England. 

It is important to encourage such savings not only 
in order to maximize Defense effort but also to minimize 
the curse of credit inflation, which war and prepara- 
tion for war so readily generates. 

This article is confined to the “second” reason for 
not taxing savings. But there are still others which 
could be elaborated. 

The sooner, therefore, we can drop all taxes on 
capital increase, the better for [Turn to page 488] 











































































































































































































HEN a dealer swaps a sparkling new $1,000 
automobile, the pride and master of the 
road, for a run-down dilapidated used car, 

the humiliation and under-dog of the road, and $600 
in cash to boot, does he make any profit? Some dealers 
will say he made the full potential profit in the new 
car if the used car is worth its trade-in allowance of 
$400; others will say he made part of it; while the 
incorrigible conservatists will say “none.” Who is 
right? Well, the authorities seem to think all of them 
could be correct under certain circumstances. 


Computations of Gross Profit Illustrated 


To bring to focus the problem before us, let us 
assume the following facts: 
1. The new car mentioned above with a list price of $1,000 
cost $750. 
The used car traded-in (for which $400 was allowed on 
the list price of the new car) will have a current sale 
value’ of $425 after it is reconditioned; its cash, or loan 
value’ is $275. 


2 


3. The estimated cost of reconditioning the used car is $25. 

Assuming that the entire gross profit in the new car 
is realized when sold, the gross profit may be com- 
puted in the following manner: 


Cash received $ 600 
Current sale value of trade-in $425 
Deduct: Estimated cost of recondi- 

tioning 25 400 ? 
Amount received for new car $1,000 
Deduct: Cost of new car 750 
Gross profit on new car sale $ 250 


* Certified Public Accountant, Chicago. 

' The terms used here correspond to those used in standard used 
car valuation guides. 

? In this case, the net ‘‘current sale value’’ of the trade-in happens 
to coincide with the amount allowed for the used car on the new 
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PROFITS 


By FRANK W. DIBBLE* 


Assuming that part of the gross profit in the new 
car is realized when sold, the gross profit might be 
computed as follows: 











ee oat $ 600 
Cash, or loan value of trade-in....... $275 
Deduct: Estimated cost of recondi- 

ION oss veesin ne tase ise 25 250 
Amount received for new car............. $ 850 
Deduct: Cost of new Car... .. 26. s.cccc.s. 750 
Gross profit on new car sale.............. $ 100 








In each of the foregoing computations, the gross 
profit on the sale of the new car is, in effect, lodged 
in the value of the used car as taken into inventory. 
That is to say that when the trade-in is put on the 
books at $400, the new car gross profit of $250 is 
“tied-up” in the used car inventory of $400: When the 
trade-in is put on the books for $250, only $100 would 
be lodged in the used car inventory of $250. Where 
no profit is assumed to be realized on a sale of a new 
car until its cost has been recovered, the used car 
would be taken into inventory, under the facts as- 
sumed, at $150 ($750 cost of new car, less $600 received 
on its sale). 

Alphabetical designations are stylish today (with 
the W. P. A., S. E. C., C. I. O., etc.) so we will say 
that Dealer A keeps his books in such a manner as 
to reflect the entire new car gross profit in income 
when the new car is sold; Dealer B reflects only part 
of the gross profit in income; and Dealer C, who is 
never sure that the sun will rise tomorrow, does not 
show any profit. Then, suppose we take a look at the 





car list price. Had $450 been allowed, for example, the effect on 
the illustrations would have merely been a smaller ‘‘cash difference’ 
by $50; or cash received would have been $550 instead of $600. 
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results of each of their operating statements for the 
month in which the new car is sold. 


Dealer Gross Profit 
a 2... $250 
| eer Peer er 100 
Rees Men Gates tee eee None 


At this point, understand, all three dealers have 
really done identically the same things—sold a $1,000 
new automobile, put $600 cash received from such sale 
in the bank, and accepted one used car in trade, still 
in stock. But what a difference in their operating 
statements! 

To effect even a sharper focus on this growing in- 
consistency, take the illustration one step further and 
assume the trade-in is sold for cash the subsequent 
month for $425. Their statements for that month will 
look like this: 


Gross 

Dealer Sale Cost * profit 
|, SE See oR RETR Sees ee $ 425 $ 425 None 
Dee eer 425 275 $ 150 
evens ee 425 175 250 


* Value at which the used car was taken into inventory, plus the 
$25 reconditioning. 





Elementary, yet essential to complete the illustra- 
tion is to show the final results of trading: 


——Gross profits 


Dealer 1st month 2d month Total 
Se oe epee ate -» $ 250 None $ 250 
gn eee 100 $ 150 250 
| DEPP ee renee ana None 250 250 


Notwithstanding such oversimplification of the 
problem, a few readers, at least, probably gave a sigh 
of relief when they saw that all dealers came out the 
same in the end—as they obviously should have done 
when all did the same things. Others probably grunted 
in disgust, “What’s the difference what profits are 
shown after each deal—you end up the same. Every 
dealer increased his cash balance $250, and that is what 
counts!” There is undoubtedly considerable merit in 
what the “grunters” had to say. Many of us often 
would like to dismiss. the matter with some such dis- 
paraging remarks. But the difficulty is that tax col- 
lectors, enthusiastic proponents of one theory or the 
other, or managers themselves will not let us get off 
so easily. They insist upon knowing what the profit 
or loss is for each separate and distinct period, which 
brings out the necessity of adopting certain bases of 
allocating income and expenses to particular periods. 

The authorities seem to be consistent in asserting 
one thing: That correct income determination de- 
pends upon the purposes for which each concept was 
conceived and the results hoped to be obtained there- 
from. Consequently, let us inspect each theory sep- 
arately and see for what purposes each was conceived. 
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Reflecting Entire New Car Gross Profit 
In Income When Sold 


If a dealer is essentially in the business of selling 
new Cars, it is reasonable to calculate income entirely 
in terms of sales of new cars. In such a situation the 
used car may be deemed a consideration in part settle- 
ment of the claim against the customer * to the amount 
which will be received for the old car in cash when 
it is finally liquidated. From this standpoint, the used 
cars on hand at any time must be valued at net selling 
price, with no profit or loss being recognized on them.* 

This is the rule of valuation recognized by the Bu- 
reau of Internal Revenue for income tax purposes.° 
Regulations 103, Sec. 19.22(c)-2 prescribes that “sec- 
ond-hand goods taken in exchange, should be valued 
at bona fide selling prices less direct cost of disposi- 
tion.” Presumably “direct cost of disposition” is to 
be interpreted to include any costs necessary to put 
the car in shape for sale, as well as estimated costs 
of selling the car. For example, if the “bona fide sell- 
ing price” of a used car is $425, an appraisal reveals 
that $25 will have to be spent in reconditioning the 
car in order to sell it, and it is estimated from past 
experience that it will cost 20 percent of the inventory 
value to sell the car,® it should be valued at $400 less 
a 20 percent reserve for used car selling expense, or 
$320. This is representative of the standard account- 
ing practice followed by General Motors’ dealers.’ 

In my experience, I have known Revenue Agents to 
disallow the use of this reserve for federal income tax 
purposes believing, apparently, that it represented a 
“reserve for price changes, or an estimated deprecia- 
tion in the value thereof”—which would, admittedly, 
if it were such a thing, be in direct violation of the 
regulations governing the acceptable methods of in- 
ventory valuation.’ As a matter of fact, many auto- 
mobile dealers have a misconception of this type of 
reserve, confusing it with a reserve for used car losses. 
If a dealer should make such a misrepresentation to 
a Revenue Agent, it is no wonder that he would dis- 
allow any deduction arising from its use. The reserve, 
however, is a means of providing for the costs of selling 
the cars, which is definitely permitted by the regula- 





3 This theory recognized in Lord Motor Car Co., 5 BTA 819. 


4 Accountants’ Handbook, W. A. Paton, Second Edition, 1932, 
page 443. 

5 A dealer in automobiles who takes used machines as part pay- 
ment on sales of new cars is required to report the entire profits 
realized on the new cars for the year in which received regardless 
of the fact that part of the payments received are in the form of 
used machines. The fair market value of the used cars taken as 
part payment is deemed to be the value at which they were taken 
in on the sales. OD 782; CB June 1921, p. 31. 

®In Lord Motor Co., 5 BTA 818, it was held, on the evidence, that 
the cost of selling used cars was at least 25% of their sale price. 


7See instructions in the General Motors Dealers’ Standard Ac- 
counting System Manual for the following accounts: Inventory— 
Used Cars, and Reserve for Used and Repossessed Car Expenses. 


8 See Reg. 103, Sec. 19.22 (c)-2, item (1) in last paragraph. 
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tion quoted above, “second-hand goods should 


be valued at bona fide selling prices less direct cost of 
disposition.” (Italics supplied.) 

Parenthetically, under this theory of reflecting the 
entire gross profit of a new car in income when sold, 
it is also contemplated that the used car inventory 
values be kept written-down to “net appraisal current 
sale values.” ® 


Reflecting Part of the New Car Gross 
Profit in Income When Sold 


If a dealer maintains a distinct used car department, 
in charge of a special manager, and buys old cars as 
well as accepting them in exchange, there is much to 
be said for a treatment of old cars which results in 
the recognition of profit and loss attaching to the 


special department. In this situation cars taken in 


exchange, and turned over to the used car manager 
for disposition, should be valued on the same basis 
as old cars purchased outright on a cash or equivalent 
basis; namely, on the basis of what would have been 
paid for such cars had they been bought for cash with 
the expectation of making a profit thereon—a wholesale 
price. The same rule should hold for a dealer in used 


cars alone. He should value his inventory at cost or, 


in the case of cars acquired through trades, at esti- 
mated cash cost.’ Of course, if the valuation basis of 
“lower of cost or market” "’ is consistently used, there 
should be no objection to that basis. 


From a federal income tax standpoint, there is no 
doubt but what used cars purchased outright can be 


* See instructions in the G. M. Dealers’ Standard Accounting Sys- 
tem Manual for the account, Adjustment—Used Car Inventory. The 
Chrysler Manual has a similar account, Used Car Mark Downs. 

” Accountants’ Handbook, p. 443 and 444. 

11 Pertinent, if not provocative remarks on this inventory valuation 
basis is found on page 1095 of the Accountants’ Handbook: ‘‘Cost 
or market, whichever is lower’’ has been strongly advanced in the 
last twenty years as a basis for pricing inventories and has been 
widely adopted by both manufacturers and traders. This basis— 
usually interpreted as original cost or current replacement cost, 
whichever is the lower—is conservative in that it precludes the 
recognition of unrealized gains (provided that in the case of goods 
on hand for two or more successive periods original cost is in- 
terpreted as the preceding inventory value) and does set up un- 
realized losses. It is nevertheless an arbitrary and illogical basis 
and Hatfield calls attention to the fact . .. that in many cases it 
‘‘is in no sense truly conservative”’ : 

This may be illustrated by the case of two merchants, each of 
whom buys the same commodity but at different times and prices. 
A buys on January 1 at $1.00. B buys a similar quantity some 
months later, after a sharp advance in the market, at a price of 
$2.10. On December 31 the price has fallen to $2.00. According to 
the rule A must value his stock at $1.00, and B his at $2.00. On the 
basis of logical conservatism, however, A might price his stock at 
considerably more than cost, say at $1.50 and still be more con- 
servative than B who must value at $2.00. If A values at $1.50, 50 
per cent over cost, there is still left a liberal margin of safety, as 
he is pricing 25 per cent below the market, whereas B, in pricing 
at $2.00, allows no margin. Bankers, knowing the facts, would pre- 
sumably be willing to lend to the full extent of A’s valuation but 
assuredly would not lend to the full amount of the value set by B. 

Incidentally, in Ives Ice Cream Co., 15 BTA 376, the U. S. Board 
of Tax Appeals stated that the cost of used cars taken in trade 
would be the credit allowances given therefor. 

2 Reg. 103, Sec. 19.22(c)-3. 

13 Reg. 103, Sec. 19.22(c)-4. ‘‘Market’’ here undoubtedly is to be 


interpreted in the light of a ‘‘wholesale’’ market, or the cash values 
in valuation guides. 
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valued consistently at either cost,’* or consistently at 
the “lower of cost or market.” But for used cars 
accepted in trade, the Regulations appear to be rather 
specific about valuing them at “bona fide selling price.” 
According to Reg. 103, Sec. 19.22 (c)-2, supra, “Bona 
fide selling price means actual offering of goods during 
a period ending not later than 30 days after inven- 
tory date.” 

In other words, one might have two identical used 
cars, but having purchased one he would have to value 
it at, say, $275 (its cash value) and having accepted 
the other in trade, he might have to value it at $320 
(its current sale value of $425, less $25 estimated 
reconditioning, less 20 percent of the balance of $400 
for selling expense). What brand of logic is it that 
causes two identical articles, acquired at the same 
time, to have different inventory values for the same 
taxpayer’ That appears, nevertheless, to be the 
positive destination of following the Bureau’s reg- 
ulations, unless such inconsistency can be overcome 
by the provisions that greater weight is given to con- 
sistency than to any particular method of inventory 
valuation.** Moreover arguments can be advanced to 
show that a “bona fide selling price” might very easily 
be interpreted to mean a wholesale or cash price 
as well as meaning a retail price—for the “actual 
offering of” the cars may be at cash values. This 
subject has almost unlimited possibilities for argu- 
ment, and if indulged in, it is not very long before 
you encounter the elusiveness of applying with cer- 
tainty such terms as “cash value,” “loan value,” “fair 
selling price,” “market value” etc.’ Suffice to say 
here, though, that a dealer who consistently values 


his used cars at wholesale prices—that is, the prices 


he can buy them on the market for and sell them at 
a profit—can summon plausible arguments for doing 
so from the Bureau’s regulations. 


Gross Profit Not Reflected in Income until the 
Amount of the Car Cost Is Recovered 

That the recovery of the amount of the new car 
cost should be awaited before recognizing income can 
be urged on the ground of conservatism. Ordinarily 
this scheme would have a place under extremely 
hazardous conditions; where the property sold was 
not recoverable, or would have no [Turn to page 493] 


’ Reg. 103, Sec. 19.22(c)-2, (2d par.). Also, in the Buss Co. case, 
2 BTA 266, the Board remarked, ‘‘However faulty the taxpayer's 
inventory method was, we believe that greater weight should be 
given to consistency than to any particular method of inventorying 
or basis of valuation so long as the method or basis used substan- 
tially reflects the income.’’ To the same effect, Sinsheimer Bros., 
Inc., 5 BTA 918 (NA); Higgenbotham-Bailey-Logan Co., 8 BTA 566 
(NA); Boyne City Lumber Co., 7 BTA 36. 

18 **Value’’ is another very significant tax word with variable statu- 
tory meaning according to where and how it is used, and I dare 
say it stands unexcelled by any other word in the tax laws in the 
production of taxes and the provocation of litigation. Mr. Roscoe 
L. Thomas’ article, ‘‘Federal Income Taxation,’’ Journal of Ac 
countancy, January, 1939, page 18, with court cases cited. 

























































” 
> 


na 
ing 
en- 


sed 
lue 
ted 
320 
ted 
400 
hat 
ime 
ime 
the 
eg- 
yme 
on- 
ory 
d to 
sily 
- 

tual 
his 
ro U- 
fore 
cer- 
‘fair 
say 


lues 


1CeS 


n at 


Ing 


car 
can 
arily 
nely 
was 


493] 


case, 
ayer’s 
ld be 
prying 
bstan- 
Bros., 
“A 566 


statu- 
[ dare 
in the 
Roscoe 
of Ac- 


Are You Selling in Foreign States?’ 


A Review of the Tax Status of Interstate Sales 


By HUGH J. VASKE** 


HE MOST spectacular and fiscally important 

development in state taxation in the last decade 

has been the retail sales tax and its counter- 
part, the use or compensating tax. Although general 
sales taxation was inaugurated by West Virginia in 
1921, the real impetus was given by the depression 
need for large and stable sources of revenue. Today, 
general sales taxes are levied by more than half the 
states of the Union and by the cities of New York 
and New Orleans. 

3efore the advent of the use or compensating tax, 
it was considered that if a sales transaction involved 
actual and physical movement of property across a 
state line and if this movement was an essential part 
of the sale—the seller being required by the express 
terms of the contract of sale to make a physical deliv- 
ery of the property sold across a state boundary line— 
the transaction was a sale in interstate commerce and 
exempt from taxation under the interstate commerce 
clause of the Federal Constitution. As to goods com- 
ing into a sales taxing state, interstate shipment was 
apparently sufficient to withdraw the transaction from 
taxation. To this rule was added the requirement of 
the United States Supreme Court’s Wiloil decision.’ 

In this case the Court held that a seller in a taxing 
state must be required, under his contract of sale with 
the buyer, to obtain property outside the state and to 
make an interstate shipment in order to complete the 
sale. Only under such conditions would a sales tax 
be considered a direct burden on interstate commerce 
and hence invalid. The mere fact of making an inter- 
state delivery was held to be insufficient if the seller 
was free to perform his contract by shipping from 
stock in the taxing state. 

To circumvent the interstate commerce exemption, 
the states enacted use or compensating tax laws to 
complement their existing sales tax laws. The first 
use taxes were levied in 1935 by the States of Wash- 
ington and California and were foreshadowed by the 
terms of several state gasoline tax laws which taxed 
the storage, use, etc., of gasoline, the sale of which 


Paper presented before the Congress of the National Association 
= Credit Men, Machinery and Supplies Group, New Orleans, La., 
May 14, 1941. 

** Chicago; LL.B.; Editor CCH Interstate Sales Tax Service. 
‘ Wiloil Corp. v. Commonwealth of Pennsylvania, 294 U. S. 169, 55 
Sup. Ct. 358 (1935). 
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might not be directly taxed on account of the restric- 
tions of the interstate commerce clause. Such taxes 
were held constitutional even though the gasoline 
was brought in from other states. 

The use taxes are levied on “the storage, use or 
consumption of tangible personal property within the 
state.” The United States Supreme Court in uphold- 
ing the validity of such a tax decided that the tax was 





Hugh J. Vaske 


not levied upon operations in interstate commerce, 
but upon the privilege of use after commerce was at 
anend. This decision by the Court in 1937 involving 
the Silas Mason Company,? prompted many states 
to levy use taxes to complement their existing sales taxes. 





2 Silas Mason Co., Inc. et al. v. Tax Commission, 302 U. S. 186, 58 
Sup. Ct. 233 (1937). 
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Although the use tax laws imposed primary liability 
for payment of the tax on the consumer or buyer, 
most of the laws contained provisions requiring the 
out-of-state seller to collect the tax as agent for 
the taxing state. These provisions were inserted 
in the laws to aid the states in enforcing payment of 
the tax due to the difficulty of proceeding against the 
individual consumer or buyer. 


Opinion in the Felt and Tarrant Case 

In 1939, the United States Supreme Court, in a case 
involving the Felt and Tarrant Manufacturing Com- 
pany,® decided that the provisions of the California 
use tax law, requiring a foreign corporation doing a 
purely interstate business to serve as an agent for the 
state for the collection of the tax, were constitutional. 
In this case the seller corporation was engaged in the 
manufacture of comptometers in Illinois which it sold 
in California through two general agents. It paid the 
office rent of the agents and part of their traveling ex- 
penses. The machines, sold for delivery in California, 
were shipped directly to the purchaser or to the gen- 
eral agents. All orders were accepted subject to ap- 
proval by the home office. The evidence disclosed that 
the corporation did no intrastate or local business and 
that the office and the general agents were maintained 
in California exclusively for the purpose of facilitating 
the solicitation of the interstate business. Since it 
transacted no intrastate or local business, the corpora- 
tion was not qualified or licensed to do business in 
the state. The Court decided that the enforcement of 
the collection of the California use tax through the 
medium of the seller corporation was valid because it 
was not such a substantial burden on interstate com- 
merce as constituted a violation of the interstate 
commerce clause of the United States Constitution. 

This decision, therefore, firmly establishes that, in 
determining the extent to which a state may enforce 
collection of the use tax through the medium of the 
seller, the question of whether or not the seller is 
“doing business” in the state, in the sense of intrastate 
or local business, is an immaterial consideration. 


The Berwind-White Case 


On January 29, 1940, in the all-important decision 
involving the Berwind-White Coal Mining Company,* 
the United States Supreme Court let down the bars 
still farther as to the power of the states to tax inter- 
state sales. This case involved the sale by a Pennsyl- 
vania corporation, of coal which was moved by rail 
from a mine located in Pennsylvania to a dock in 





3 Felt and Tarrant Manufacturing Co. v. Gallagher et al., 306 
U. S. 62, 59 Sup. Ct. 376 (1939). 

* McGoldrick v. Berwind-White Coal Mining Co., 309 U. S. 33, 60 
Sup. Ct. 388 (1940). 
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Jersey City, New Jersey, and from there by barge to 
a point of delivery in New York City pursuant to a 
contract for use by industrial plants and steamship 
companies. The Court in holding that such a sale was 
subject to the New York City retail sales tax said, “the 
tax is conditioned upon a local activity, delivery of 
goods within the state upon their purchase for con- 
sumption. It is an activity which apart from its effect 
on the commerce, is subject to the state taxing power.” 

Because of the outstanding importance of the Ber- 
wind-White decision, the companion cases decided by 
the United States Supreme Court on the same day 
have sometimes lost their significance. The factual 
situations in these cases, involving the Felt and Tarrant 
Manufacturing Co.,> the DuGrenier Co.® and Jagels “A 
Fuel Corporation,” * will be discussed in our consid- 
eration of the various phases of the interstate com- 
merce question. 

Since the rendition of the Berwind-White and Felt 
and Tarrant opinions, it should be noted that with re- 
spect to sales and use taxation, the United States 
Supreme Court has adopted the guiding principle that 
state taxes which do not unduly burden interstate com- 
merce are valid. The Court recognizes that states 
require tax revenues to carry out their governmental 
functions. It does not interpret the Federal Consti- 
tution as preventing the states from laying any tax 
upon persons engaged in interstate commerce or upon 
interstate transactions. Such persons or businesses 
may be taxed equally with purely intrastate or local 
business. It is only when a state tax has the effect 
of singling out interstate business for especially heavy 
burdens that it encroaches on the power of Congress 
to regulate such business, and becomes invalid. How- 
ever, the Court appears to concede that a tax which 
might be imposed by each state in which the taxpayer 
does business, measured by the interstate business in 
all states, is invalid. 


Types of Interstate Sales 


In discussing whether or not interstate sales are 
subject to a sales or use tax, it is convenient to distin- 
guish between two types of interstate sales: First, 
where the sale involves the movement of goods from 
a point inside a taxing state to a buyer located in 
another state; and second, where the sale involves the 
movement of goods from a point outside the taxing 
state to a buyer within the taxing state. 





5 McGoldrick v. Felt & Tarrant Mfg. Co., 309 U. S. 70, 60 Sup. 
Ct. 404 (1940). 


® McGoldrick v. A. H. DuGrenier, Inc., 309 U. S. 70, 60 Sup. Ct. 
404 (1940). 


7 Jagels, A Fuel Corporation v, Taylor, 309 U. S. 619, 60 Sup. Ct. 
469 (1940). 
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Movement of Goods from Taxing State 
To a Buyer Outside 

Where property subject to sale moves out of a 
sales tax state, the sales tax is not applicable, if the 
seller is obligated to make actual physical delivery of 
the goods from a point in the taxing state to a point 
outside that state. For example: The Jones Corpo- 
ration manufactures goods in Illinois which it sells to 
Vermont customers. The sale is not subject to sales 
taxation in Illinois. This holds true whether the seller, 
the Illinois corporation, makes delivery of the goods 
by means of its employees or vehicles, whether it 
places the goods in possession of a common carrier for 
transportation outside the taxing state, or whether it 
places them with the United States Postal Department 
for delivery by mail outside the taxing state. Further- 
more, it is immaterial whether the goods are sold 
f. o. b. origin or f. o. b. destination, or that legal title 
to the goods may pass to the out-of-state buyer in the 
taxing state. So long as delivery into another state 
is an essential part of the sales transaction, no sales 
tax applies at the point of shipment by the jurisdiction 
from which shipment is made. 

Generally to establish non-taxability of such sales 
in the state from which the goods are shipped, the 
seller is required to furnish some proof or evidence 
that delivery was made outside the taxing state. The 
most acceptable proof consists of a way-bill or bill of 
lading made to the seller’s order and calling for deliv- 
ery; Or an insurance receipt or registry issued by the 
United States Postal Department, or a Post Office 
Department receipt Form 3817; or a trip sheet signed 
by the seller’s delivery agent and showing the signa- 
ture and address of the person outside the taxing state 
who received the goods delivered. 

However, where the goods pursuant to a sale are 
delivered in the taxing state to the buyer or to an 
agent of the buyer other than a common carrier, the 
sales tax applies notwithstanding the fact that the 
buyer may subsequently transport the property out of 
the taxing state. 


Goods Moved into a Taxing State 


It is on the second type of interstate sale referred 
to above, namely, where the sale involves the move- 
ment of goods from a point outside the taxing state 
to a buyer within the taxing state, that recent changes 
in the law apply. 

For example: The Smith Company manufactures 
goods in Chicago, Illinois, which it sells throughout 
the United States. It maintains a sales office in New 
York City through which orders are taken from New 
York City customers. Under the authority of the 
Berwind-White decision, the Illinois company is re- 
quired to pay the New York City retail sales tax on 
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sales made to New York City purchasers. The Su- 
preme Court’s discussion in the Berwind-White deci- 
sion appears to set up as the test of taxability delivery 
of the goods in New York City, the taxing jurisdiction. 
While the decision seems to turn on local delivery, 
there were other factors present which, though undis- 
cussed, certainly influenced the opinion of the Court. 
The fact that the Berwind-White Company main- 
tained a sales office in New York City, giving the nec- 
essary jurisdiction over the seller, must have been of 
considerable significance. 

A common practice of large business firms is to make 
all sales orders subject to acceptance at the seller’s 
home office. The question arises whether such a prac- 
tice contributes to produce sales tax immunity. 

For example: The Doe Company maintains a home 
office in Chicago and sales offices in all the leading 
cities in the United States. Salesmen in the New York 
City office take orders for goods which are plainly 
stamped “subject to acceptance by the home office 
in Chicago.” Under the decision of the United States 
Supreme Court in the Felt and Tarrant case, a com- 
panion case decided the same day as the Berwind- 
White case, acceptance or confirmation of the order 
outside the sales tax state appears to be unavailing in 
protecting such sale from the tax. The mere fact that 
an order is obtained within a sales taxing state subject 
to acceptance at the seller’s home office outside the 
taxing state will not prohibit the imposition of a sales 
tax where the seller has an office in the taxing state 
and where delivery is made within the taxing state. 


F. O. B. Shipment—Home Office 
Outside Taxing State 


Where a sales transaction calls for shipment f. o. b. 
home office of the seller outside the taxing state, the 
buyer taking title there and shipping the goods into 
the taxing state at his own risk and expense, the 
question of sales tax liability is somewhat confused. 

For example: The Attlee Company manufactures 
show cases in Illinois and maintains sales offices in 
all the principal cities in the United States, including 
Seattle, Washington. All orders taken at the Seattle 
office provide for delivery of the goods to the buyer 
f.o. b. the Illinois plant of the company. At the pres- 
ent time no definite answer can be given as to the sales 
tax liability in this type of transaction. 

If the Attlee Company placed the goods in the hands 
of a common carrier with instructions to deliver them 
to the buyer in the taxing state, and the buyer comes 
into actual possession of them in such state, the sales 
are apparently taxable. This is particularly true of 
states where the term “sale” is defined so as to include 
transfer of “possession” as well as title. However, 
in states where the term “sale” is limited to transfer 
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of title or ownership only, title may technically be 
said to have passed to the buyer outside the taxing 
state, so as to relieve sales tax liability in the state 
where the buyer is located. If the sales tax state also 
has a use or compensating tax, the latter tax is payable 
under such circumstances, and the question of sales 
tax liability becomes immaterial. 

In the DuGrenier case, supra, orders were taken by 
a sales agent in New York City, accepted at the Massa- 
chusetts office, and the goods were shipped by rail or 
by truck direct to the purchaser in New York City, 
who paid the freight. This constituted a sale f. o. b. 
seller’s place of business outside of the taxing state. 
The Court held this sales transaction taxable in New 
York City. It seems from the factual situation of this 
case that the transfer of actual physical possession of 
the goods to the buyer within the taxing state was 
sufficient to make the sale taxable. 


Mail Order Sales 

Where a company has neither a sales office, a sep- 
arate selling agent, nor traveling salesmen in a sales 
tax state and all of its orders are received from its 
customers in the taxing state by means of mail order 
or telephone, the company is not liable for sales taxes 
on such sales. It is true that in the Jagels case, the 
United States Supreme Court held a coal company 
liable for New York City sales tax on transactions 
involving orders of customers sent by mail or tele- 
phone to the New Jersey office of the Company. But 
the Company had offices in New York City where local 
business was carried on, which may have been the 
controlling factor in determining the tax liability on 
the mail order sales. 


Uniform Interstate Commerce Regulation 


On August 14, 1940, the Committee on Uniform 
Sales Taxation of the National Association of Tax 
Administrators drafted a proposed uniform interstate 
commerce regulation. This regulation was the com- 
mittee’s interpretation of the law as it exists after 
the decision in the Berwind-White and companion cases. 
Because it is the state tax collecting officials’ concept 
of the law and because it has been adopted in some 
states and closely followed in others, we will briefly 
discuss this regulation. 

The uniform regulation is based on two major fac- 
tors to establish tax liability. First, that the foreign 
corporation must engage in a local activity in the tax- 
ing state and second, that the goods sold must be 
delivered in the taxing state. 


“Local Activity” 


In this connection, the difficulty in interpreting the 
law arises as to what constitutes a “local activity” in 
order to place a foreign seller within the jurisdiction 
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of the state in which the property is delivered. The 
Committee interpreted the term “local activity” to 
mean that the seller must engage in the business of 
selling tangible personal property for use or consump- 
tion in the taxing state. In view of the many methods 
by which business may be carried on within the taxing 
state, the committee adopted the following definition 
of engaging in business: 

“Engaging in business in this state shall include any of the 
following methods of transacting business: maintaining directly, 
indirectly or through a subsidiary an office, distribution 
house, sales house, warehouse or other place of business or 
by having an agent, salesman or solicitor operating within 
the state under authority of the seller or its subsidiary irre- 
spective of whether such place of business, agent, salesman 
or solicitor is located in this state permanently or temporarily 
or whether such seller or subsidiary is qualified to do business 


in this state.” 

This definition of “local activity” is very broad and 
reaches nearly every conceivable method of selling 
other than sales secured by mail order or telephone. 
This point will be discussed further when we con- 
sider the question of jurisdiction or doing business. 

Following the decisions of the Berwind-White and 
companion cases it can now be safely stated that any 
sale which involves the movement of goods into a tax- 
ing state is taxable if the sale is made by a firm coming 
within the jurisdiction of the state and its sales or use 
tax laws, and if the sale involves a delivery or transfer 
of possession in the taxing state of goods to the con- 
sumer or user. 

Whether the seller comes within the jurisdiction of 
the taxing state and of its sales or use tax laws is a 
matter that must be decided by reference to the pro- 
visions of each specific taxing statute. Generally, if a 
sales tax is by statute imposed upon purchasers, or 
upon the sales transactions, then the tax would appear 
to be collectible, provided it involves only a delivery 
or transfer of possession in the taxing state of goods 
to consumers. On the other hand, if the sales tax is 
laid upon the occupation of selling at retail, particu- 
larly defined by statute, then the tax is applicable only 
if the seller is engaged in the taxable occupation. 

In general, it appears today that the United States 
Supreme Court will sanction the imposition of a sales 
tax on any transaction which might become subject 
to a use or compensating tax in the state of destination 


of the goods, providing the seller does business in 
that state. 


Doing Business—Jurisdiction 

We now arrive at a practical consideration of the 
sales and use tax problems; i. e., admitting that a par- 
ticular state has the authority or right to compel the 
foreign company to collect its sales or use tax, the 
question arises as to what power the state has in 
enforcing its right. Can the state sue the foreign 


company in its local courts to collect the tax? This 
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involves the question of doing business and, especially, 
jurisdiction for service of process purposes. 

~ In almost all the states, if a foreign corporation is 
licensed or qualified to do business in the state, the 
corporation is required to appoint a statutory agent 
who can be served with process in the state; i. e., he 
can be served with notice that a lawsuit is pending 
against the company and that the local state court 
has thereby acquired jurisdiction over the foreign cor- 
poration. Since a foreign corporation can be sued in 
a state in which it is qualified or licensed to do busi- 
ness, there is no question that such a state can require 
the foreign corporation to collect its sales or use 
taxes. If the state has a direct sales or use tax law 
there can be no question that sales into such state are 
taxable. However, this may not hold true of an occu- 
pational sales tax, like the tax levied in Illinois, unless 
the company is engaged in the taxable occupation, 
namely, selling at retail within the state. 

Although a foreign corporation may not be in a 
state in the sense that it is “doing business” in the 
state which will require such corporation to become 
qualified or licensed under corporation laws of such 
state, it may nevertheless be in the state in a sufficient 
manner so that it may be required to collect a sales 
oruse tax. By this we mean that it may be in the state 
so that the state can have valid service of process on 
the foreign company. 

Service of Process 

In discussing service of process upon such a corpo- 
ration, the United States Supreme Court in a case 
involving the International Harvester Company * said: 


“We are satisfied that the presence of a corporation within 
a state necessary to the service of process is shown when it 
appears that the corporation is there carrying on business in 
such sense as to manifest its presence within the state, 
although the business transacted may be entirely interstate in 
its character. In other words, this fact alone does not render 
the corporation immune from ordinary process of the courts 
of the state.” 


Hence, a foreign corporation may be in the state for 
purposes of service of process even though it is not 
engaged in intrastate or local business requiring it to 
become qualified or licensed in that state. 

Service of process is usually set aside where the 
activities of a foreign corporation are limited to 
the sale of goods in interstate commerce through the 
solicitation of orders in the foreign state, when the 
orders are forwarded to the home office of the corpo- 
tation for approval and shipment. For example: The 
Jones Corporation with its home office and manufac- 
turing plant in New Orleans, Louisiana, sells its prod- 
ucts throughout the United States by traveling 
salesmen, each without a specific sales territory. All 
orders taken by the salesmen are stamped “subject to 


5 International Harvester Company of America v. Commonwealth 
of Kentucky, 234 U. S. 579, 34 Sup. Ct. 944 (1914). 
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acceptance by the home office in New Orleans.” In 
such a factual situation a state cannot generally ex- 
ecute service of process on a foreign corporation. 

Where, however, the soliciting agent, in addition to 
soliciting orders in interstate commerce, which are 
approved and filled outside the state, has authority to 
carry on other activities such as the collection of 
accounts and the adjustment of disputes etc., service 
of process in a foreign state has been upheld. 

The sale and installation of machinery whether in 
the course of interstate commerce or not, coupled 
with an agreement to inspect or to service the ma- 
chinery, are uniformly regarded as “doing business” 
so as to result in effective service of process upon the 
corporation, when such service is made. 

While there appears to be no decision concerned 
solely with the placing of a foreign corporation’s name 
on the door of an office in a state in which it is not 
licensed, in practically every case where the presence 
of the name on a door was pointed to as one of the indi- 
cations of doing business, the service was held to be 
good. Therefore, if a foreign corporation contem- 
plates opening an office in a foreign state where it is 
not licensed and places its name on the door, it may 
reasonably anticipate that its accompanying activities 
will be such that service of process upon it within that 
state will be upheld by the courts there. The same 
may be said with respect to the placing of an unlicensed 
foreign corporation’s name in a telephone directory. 

If a foreign corporation contemplates maintaining 
an office in a state in which it is not authorized to do 
business, it may anticipate that it may properly be 
required to defend suit in that state if process is served 
upon it there, because practically all of the recent deci- 
sions concerned with the maintenance of an office have 
held service of process valid under circumstances 
where an office was regularly maintained. 


Conditional Sales Contracts 


A recent development that may point the way for 
increased liability for sales and use taxation, involves 
a transaction where a foreign corporation sold mer- 
chandise to a customer in Iowa on a conditional sales 
contract. The foreign company sent its salesman from 
Chicago into Iowa where he secured an order for mer- 
chandise which was subject to acceptance at the home 
office in Chicago. The Chicago office accepted the 
order and sold the merchandise to the Iowa customer 
on a conditional sales contract. To protect itself the 
Chicago seller recorded the chattel mortgage in the 
State of Iowa in the county in which the buyer was 
located. The county recorder notified the Iowa Tax 
Commission of the recorded mortgage and so the 
Commission attempted to attach the property to secure 


.the collection of the Iowa use tax by the foreign com- 


pany. Under this situation it [Turn to page 488] 














ITHIN the last five years the attention of 

the general public has been called to the 

rapid increase in obstructions to the free 
flow of commerce in this country. Freedom to carry 
on interstate trade, as presumed to be guaranteed by 
the commerce clause of the Constitution, has been 
seriously curtailed in many instances. Diverse bar- 
riers in the field of motor truck regulation, liquor con- 
trol, sanitation and inspection measures, and various 
taxes have tended toward state autarchy. Financial 
expediency has been responsible for much of this de- 
velopment. States have been hard pressed for rev- 
enues and have looked to interstate trade as a source 
of income. Distressed business conditions, abetted 
by the ever-present monopolistic desires of many local 
interests, have led to a substantial increase in the 
number and variety of obstructions placed in the 
way of movements of goods over state lines. The 
rapid enlargement of our transportation system enabling 
and enabled by the growth of industrial units introduced 
vexing problems for state legislators and administrators. 
Consequently some measures intended by the makers 
to serve commendable social ends, for example certain 
health and sanitation laws, have led to incidental re- 
sults that, in effect, are the same as if discrimination 
were intended. Constitutional limitations on the rights 
of states over interstate commerce have not proved 
the obstacle that the framers of the Constitution had 
hoped. 


The number of inequitable trade laws has been esti- 
mated to have swelled to over three thousand. Or- 
ganized effort has developed throughout the country 
to check the further growth and to eradicate the exist- 


ing undesirables. In their zeal for reform some of the 
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Interstate Trade Barriers 


And the Movement to Eliminate Them 


By L. L. WATERS* 


crusaders may have become unduly alarmed but this 
is excusable. They have occasionally overstated the 
present interference and have predicted a “Balkaniza- 
tion” of this country which was not plausible. There 
has, however, been merit in this overstatement, for 
presentation of the consequences of the possible ulti- 
mate effects of the trend shocked good citizens into 
action and reform. 

Discriminatory trade barriers have been so objec- 
tionable to the reformers that considerable deceit has 
developed within the field. Businesses which were 
properly subjected to certain regulations have wrongly 
claimed that the regulations showed favoritism. Their 
contentions have been accepted without much ques- 
tion and now many well meaning citizens are inno- 
cently advocating abolition of measures which would 
have the effect of introducing favoritism where justice 
already prevails. Many representatives of truckers 
are superficially trying to eliminate discriminatory 
taxes and regulations but in reality are trying to free 
themselves from all taxes and regulations. The same 
may be said for several other groups that are crying 
“wolf.” This article will indicate first, what is an 
objectionable trade barrier; second, how extensive 
state walls are; and, lastly, what is being done to cor- 
rect the abuses. 


What Is an Objectionable Trade Barrier? 


A trade barrier for the purposes under considera- 
tion is a statute, regulation or practice which inten- 
tionally or unintentionally places the persons, products, 
or services of out-of-state source at a disadvantage in 
comparison with the products or services offered by 
local interests. Certain natural disadvantages, such 
as distance from market which inhibits the sale of 
Missouri shoes in Massachusetts, are outside the scope 
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of this definition. Furthermore, the effect must be 
of some significance. Granted that the Tennessee 
statute is discriminatory in that it forbids the trans- 
portation to, or use and sale in Arkansas of minnows 
caught on the Tennessee side of the Mississippi, such 
restriction is probably unenforced. Even in event of 
willingness on the part of the state to enforce the 
measure little or no objectionable effects would de- 
velop. It is the same with the widely publicized 
California quarantine of Florida citrous fruit on spe- 
cious grounds. Even though there is a virtual em- 
bargo, since Florida fruit would not be offered on the 
California market, in the absence of the measure no 
effective discrimination can be said to exist. It is 
true, however, that such regulations may engender 
reprisal in the form of injurious action by Florida on 
California products that are sold in the Flower State. 


Extent of State Walls 

Searcely any commodity has been victimized by 
more state Legislatures than oleomargarine. From the 
time of its appearance in this country groups of dairy 
interests have successfully urged action against it. Some 
measures undoubtedly were and are necessary to pro- 
tect consumers from the sale of an unwholesome prod- 
uct but the same might be said of butter. In the 
dairying states definitely protective measures have 
been adopted under the guise of accomplishing objec- 
tives more properly in the sphere of the Federal Trade 
Commission. One-half of the states levy excise taxes 
ranging up to 15¢ per pound on this “poor man’s” 
butter. The protective aspect is even more clearly 
shown by the reduction of the tax in certain states if 
it can be shown that a certain percentage of local oils 
were used. These levies certainly are not revenue 
measures for Iowa is the only one that has netted any 
appreciable amount. Wisconsin, a great dairy state, 
not only has the highest excise (15¢) but also has the 
heaviest license fees: manufacturers, $1,000; whole- 
salers, $500; retailers, $25; hotels and restaurants, 
$25; boarding houses, $5; bakeries, $5; and users, $1. 
Fifteen other states have modified versions of this tax- 
ing system. <A third avenue toward discrimination is 
the requirement that the dishes on which oleomar- 
garine is served be labeled “oleomargarine.” About 
twenty states in restaurants and hotels have still an- 
other way of hampering the sale of butter substitutes 
by prohibiting their use in state institutions and a few 
States prohibit distribution to relief clients. The in- 
tent of such restrictions is obvious—local interests feel 
they must be protected. 


Closely allied to oleomargarine legislation in pur- 
pose is that which concerns dairy products. Protec- 
tion of the consumer, stablization of the industry, and 


discrimination have been distinct or inextricably mingled 
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objectives. Some states have passed laws providing 
for the inspection of all sources of the state’s milk 
supply and then refused to send inspectors to the 
out-of-state origin or to accept the clean bill of health 
given the producer by the inspectors of the originating 
state. Milk that is not inspected is barred from sale 
in the legislating state. Rhode Island was responsible 
for one of the most flagrant cases of abuse in the field 
of obnoxious dairy legislation. In 1937 under a pro- 
vision that out of state milk be shipped directly from 
the farmer to the Rhode Island producer or consumer 
(few farmers ship directly) or be dyed, the state added 
red coloring matter to five thousand quarts shipped 
from Vermont. Regulation by milk control boards of 
prices paid to producers has benefited local interests 
by pegging the prices at a sufficiently high level to re- 
move the competitive advantage enjoyed by lower 
cost out-of-state producers. Many cities, by local 
ordinances, have added to the maze of state measures 
which operate to please or displease individual pro- 
ducers and consumers even more. After initial dis- 


crimination by one state against another, retaliation 
has followed. 


Considerable confusion and abuse has outcropped in 
the grading and labeling of other farm products. Many 
states insist that fruits and vegetables shipped into 
their jurisdiction for sale meet not only federal specifi- 
cations but also rigorous local requirements. Re-in- 
spection by state officials for a consideration therefore 
becomes necessary. Washington apples moving into 
California must be regraded and repacked. Rhode 
Island places out-of-state eggs at a disadvantage by 
providing that cartons of foreign eggs of superior 
quality be labeled “fresh eggs,” whereas locally pro- 
duced eggs are labeled and graded as “Rhode Island 
Specials.” Wyoming requires that eggs from out- 
side the state be labeled “shipped.” Local eggs have 
the advantage of being packed in containers marked 
“fresh.” Until the recent repeal of a Georgia law, if 
a border hen of Georgia selected a soft spot over the 
Florida line to deposit her egg, then it would not 
have been “fresh” but “shipped” when her owner re- 
trieved it. Furthermore, if the same hen suffered de- 
capitation while on her sojourn in Florida, she would 
have been “fresh” in that state, but if the lethal act 
were consummated ten feet north in Georgia and the 
body taken immediately to Florida, she would have 
been “shipped.” 

State advertising is fairly widespread. Products are 
marked to indicate their origin within a state in order 
to induce residents to buy loyally and locally. When 
supplemented by extensive use of paid advertising in 
newspapers and magazines in other states, the marked 
products of “superior quality” are subsidized in those 
states as compared with other unadvertised goods. 
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Quarantine regulations carried far beyond actual 
needs have an even more pronounced effect than those 
previously discussed. Products are sometimes com- 
pletely barred for questionable reasons. The source 
of the favoritism is not so much in the laws, as it is 
the discretionary exercise of power by administrators. 
Akin in effect to the quarantines on nursery stock 
are the numerous fees exacted of interstate dealers in 
trees, plants and shrubs. The additional bonds re- 
quired by out-of-state dealers aid further in the prefer- 
ential preservation of the home market. 

The appearance of shackles on John Barleycorn and 
his associates in interstate commerce was almost in- 
stantaneous and to be expected following the adoption 
of the Twenty-first Amendment. This prohibited the 
“transportation or importation into any state, terri- 
tory or possession of the United States for delivery or 
use therein of intoxicating liquors in violation of the 
laws thereof.” States soon passed measures designed 
to protect the local infant industries or to make inter- 
state commerce pay its way. California provided for 
a $500 beer-importers’ license which stood the test of 
the United States Supreme Court. Indiana imposed 
a $1,500 license fee on foreign brewers selling within 
the state. This fee was in addition to those custo- 
marily exacted of domestic producers. Even more 
restrictive in effect was the limitation on the number 
of licenses issued. Michigan in retaliation passed a 
law banning the beer of any state that discriminated 
against Michigan beer. The list included Indiana, 
Maine, Maryland, Nevada, New Hampshire, North 
Carolina, Pennsylvania, Tennessee, Vermont, and 
Washington. Two ofthese, Maine and Vermont, had 
Missouri went one step further in 1937 
and forbade the importation of any alcoholic bever- 
ages from states that discriminated in any manner 
against Missouri’s alcoholic products. 

The Missouri law was repealed on March 21, 1939, 
when in the opinion of some Missourians it was found 
that retaliation, or “reciprocity” as Rhode Islanders 
prefer to say, invited additional discrimination rather 
than compromise. Not all states have reached this 
stage of enlightenment. Locally produced wines com- 
monly bear lower excises than those made elsewhere 
or made from out-of-state grapes. 


no breweries. 


Michigan, for ex- 
ample, taxes native wine 4¢ per gallon and foreign 
wine 50¢. 

Agriculturists are not the only producers who have 
suffered from preferential treatment. Manufacturers 
and laborers have had their share of difficulty. Many 
states have passed legislation requiring that local 
products must be used as far as possible for state gov- 
ernmental activities. A New Jersey law of 1934 re- 
quires that domestic materials be used for public 
works. Some states give preference to all local sup- 
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Colo- 
rado gives its residents a five per cent differential on 
public contracts. 


plies thus used and provide fines for violation. 


In the last decade there has been a marked increase 
in the number of states forbidding the employment of 
non-residents on public projects. In addition, the 
qualifications for local residence have been increased. 
Colorado and California have gone to the greatest ex- 
tremes. The former absolutely barred migratory 
Mexican sugar-beet workers from the state and de- 
clared martial law at the border for enforcement, 
notwithstanding the fact that it was a customary labor 
movement of many citizens of the United States. 

Taxes on foreign corporations for the privilege of 
doing business in a state are well known. Many of 
these put the foreigner at a distinct disadvantage by 
making the levies higher in total than those on the 
local concern. Placing high personal property taxes 
on foreign securities and exempting local issues show 
partiality. Insurance companies have been singled 
out as special targets of foreign corporation taxation. 
Premiums paid to out-of-state concerns have been 
widely taxed and tend to favor domestic firms. Some 
exemptions are made if a foreign company invests 
part of its reserves in local securities. To the extent 
that a state boundary tends to become the limit of the 
selling area, diversification of risk is made difficult for 
insurance companies. Onerous exactions in the form 
of fees hamper the movement of itinerant merchant 
truckers. Those going into the State of Washington 
must pay a $300 fee in each county in which they oper- 
ate. Equally high bonds must be posted in each 
county in many states. The stifling effect on this 
form of trade requires no exposition. 


HAIN STORES which have “spirited wealth into 
nothingness” have been singled out for uneconomic 
persecution. Louisiana, as the worst offender, has a 
graduated tax based on the number of units in the 
chain. The tax rises to $550 per store if the company 
has more than five hundred stores. A proportional 
tax on the number of units within Louisiana would be 
bad enough, a progressive tax on the same number 
would be worse, but a progressive tax on the outlets 
in the nation as a whole is the height of inequity. 
Either all the chain stores or the weaker units are 
eliminated. Consumers are forced to shift to higher 
cost competitors and thus, both the chains and con- 
sumers suffer in order to subsidize the independents 
who are competitively weak but politically strong. 
The use tax is often regarded as one of the repre- 
hensible barriers to the interstate movement of goods. 
It is a levy designed to supplement a state sales tax 
in order to cover goods of out-of-state origin not sub 
ject to the sales tax. Asarule it is an impost for the 
privilege of using or storing [Turn to page 494] 
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The Tax Problem in Illinois 


By MERLIN H. HUNTER* 


O ATTEMPT any generally accepted solution 

to the tax problem in Illinois, in any other state, 

or in the Federal Government, is to attempt the 
impossible. Most individuals look upon the payment 
of taxes as an evil; consequently to be satisfactory, a 
tax would have to be levied so that no individual 
would have to pay it. The study of the tax problem, 
then, must be from the standpoints of justice and ex- 
pediency, rather than from the point of view of the 
interest of a particular individual or group of individuals. 


Tax Problem Related to Expenditures 
And Administration 


The tax problem is much more than a study of rev- 
enues; it is, in reality but one side of a triangle, the 


other two sides of which are expenditures and admin- 


istration. These other sides must have attention, but 
to study one or both of these does not constitute a 
study of the tax problem. The three are inextricably 
related and should be given proper attention. 

The State of Illinois, with its political subdivisions, 
performs many functions for the people within them. 
To a very large extent the people have a choice as to 
whether they will secure these functions cooperatively 
through one of the political units or through individual 
initiative. Highways, education, provision for the de- 
fectives, delinquents and dependents and many other 
functions which could be provided through individual 
initiative are to a large extent public functions. A 
decision must be reached as to what activities the state 
and local units shall undertake and to what extent they 
shall be pursued. Careful attention must be given, 
furthermore, to the cost of the different undertakings. 
A political unit is not justified in paying more for a 
building, a highway or a fire engine than would have 
been the price if bought by an individual. 

Proper administration cannot be overemphasized. 
The fact that more than 15,000 political units exist in 
Illinois, with considerable overlapping of functions, 
properly raises the question as to whether the addi- 
tional cost occasioned thereby is offset by services 
received. In private business, moreover, budgets, ac- 





Professor of Economics and Head of the Department, Univer- 
Sity of Illinois, Urbana. 
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audits are 
recognized as_ desirable 
and necessary 


counts and 


controls 
over the finances. If, upon 
examination, it be found 
that these controls are 
either unprovided or do not 
work satisfactorily, the 
people should demand 
proper administration of 
public funds. Only then 
can they check on the ex- 
penditures of the funds 
which they pay. 

Expenditures for justifi- 
able activities economically 
made constitute one side of 
the triangle ; proper alloca- 
tion of functions with effec- 
tive administrative controls 
is another; the third is the 
procurement of funds to meet the expenditures, and 
it is this to which attention is usually directed in a 
consideration of the tax problem. 





Merlin H. Hunter 





Constitutional Background 


Those charged with the responsibility for securing 
funds do not have a free hand in the matter but must 
be governed by constitutional provisions and court 
interpretations of them. Certain provisions of the 
Federal Constitution, such as the provision against a 
state’s interference in interstate commerce, must 
always be taken into account. The fact that consti- 
tutional provisions are of long standing makes the 
problem of court interpretations a difficult one. Just 
what was the intent of the constitutional fathers in 
this section or that one, and just what would have been 
their application of the provisions to economic condi- 
tions which have arisen since the constitutions were 
adopted? One sometimes wonders to what extent the 
framers of our constitutions would agree with inter- 
pretations placed upon many of the sections by pres- 
ent-day justices. 

The revenue sections are found in Article IX of the 


Illinois constitution. Little change has occurred in 
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the wording of these since the original constitution of 
1816. Section 1 states that 

“The General Assembly shall provide such revenue as may be 
needful by levying a tax, by valuation so that every person 
and corporation shall pay a tax in proportion to the value of 
his, her or its property * * *.” 

Section 2 provides that, 

“The specification of the objects and subjects of taxation shall 
not deprive the General Assembly of the power to require 
other subjects or objects to be taxed in such manner as may 
be consistent with the principles of taxation fixed in this con- 
stitution.” 

Such definitely restrictive provisions as these at 
once raise the question as to what provisions the rev- 
enue section of a state constitution should contain. 
A review of state constitutions indicates that restric- 
tions range all the way from those much more formid- 
able than those found in the Illinois constitution to 
In the one 
case the legislators have to take little or no responsi- 


no constitutional prohibitions whatever. 


bility for the system while in the other the entire re- 
sponsibility is placed upon them or indirectly upon 
the people who elect them. We should give consid- 
eration, then, as to whether our constitution is better 
with its restrictive provisions or whether we should 
agree with Professor Lutz that that constitution is 
best which says least about taxation.’ 

Ease of amendment of the constitution of the re- 
strictive type is also of great importance. If amend- 
ment is difficult, the legislature may be forced to 
legislate contrary to current needs or unable to legis- 
late in accordance with the demands of the present. 
Attempts to amend the revenue section of the Illinois 
constitution have been frustrated by the interpreta- 
tion of the constitution that, to be adoped, a proposed 
amendment must have a majority of all electors that 
vote at the election rather than just a majority of those 
that vote on the amendment.? This makes amendment 
next to impossible, since a proposed amendment must 
be submitted at a general election and since failure to 
vote on the proposition is in effect a vote against it. 
The General Assembly, moreover, cannot propose 
amendments to more than one article of the constitu- 
tion at the same session, nor can an amendment be 
proposed to the same article more frequently than once 
in four years. 





'For justification of this position see article by Harley L. Lutz, 
Proceedings of National Tax Association, 1928, p. 6. 


2 See People v. Stevenson, 281 Ill. 17. Other states have succeeded 
in modifying the rigidity of the majority of electors clause. Ir 
Idaho, with a constitutional provision very similar to that in t 
Illinois constitution, the Supreme Court held that a majority of 
electors voting on the amendment was the intent of the provisi 
It is possible to attain liberalization by amending the provision pro- 
viding for amendment. As examples of states which have accom- 
plished this, reference may be made to Alabama, Nebraska and 
Ohio. 
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Revenue Section in Proposed Constitution 


A possibility of change other than to amend the 
revenue section is to adopt a new revenue section, 
either as such or as a part of a new constitution. A 
new revenue section was a part of the proposed con- 
stitution which failed of adoption in 1922. From the 
standpoint of clarity and flexibility the revenue pro- 
visions could have little said in their favor. For ex 
ample, in the provision that if intangibles were exempt 
from the property tax, the income from such should 
be taxed at a uniform and substantial rate, the question 
arises as to what is meant by the words “intangibles,” 
“uniform” and “substantial”? Just when are “tools 
of labor” and “implements of agriculture” used as such, 
as provided in the proposed constitution, so that they 
may be tax exempt? Under certain conditions of in- 
come taxation allowance was to be made to “com- 
pensate” for taxes on property; but just what would 
be necessary to compensate for something? The pro- 
vision for the personal income tax provided that if pro- 
gressive rates were used, the maximum rate could not 
be more than three times the minimum. This, coupled 
with the provision that the exemption to an individual 
could not be more than $500 would have greatly re- 
stricted the use of income taxation. These provisions 
may have been the result of dissatisfaction with the 
existing provisions but the question may be raised 
whether they were in the direction of reform or deform. 
Without doubt a great deal of interpretative litiga- 
tion would have arisen while the power of the General 
Assembly was greatly limited. 


Problem of Property Taxation 


Such a statement as that in Section 1 of the present 
constitution in regard to the taxation of property is 
frequently called the uniform tax clause, the sub- 
stance of which is that all property shall be taxed at a 
just and uniform rate. This statement appears very 
concise and simple, yet it has been responsible for no 
end of trouble. Perhaps its application to the primi- 
tive economic condition existing at the time of its 
adoption gave satisfaction, but it is not entirely clear 
that the intent of the framers is satisfied with the 
attempt to levy a uniform rate upon all types of prop- 
erty now in existence. It is conceivable that the 
framers of the constitution gave some thought to uni- 
formity of tax burden and that it was intended that 
a just and uniform rate should achieve this result 
rather than mere administrative uniformity. 


The provision for the taxation of “all property” has 
been the root of much evil, both in satisfactory admin- 
istration, in the attainment of justice, and in the main- 
tenance of honesty among the taxpayers. Other than 
for types definitely specified, property to the value of 
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one red cent cannot legally go unassessed, yet assess- 
ors continually say they do not make assessments of 
less than a certain amount, say $100 or $200. Stocks, 
bonds, mortgages and other evidences of contract are, 
of course, property before the law and can be bought 
and sold as such. Yet to decree that they are property 
for purposes of taxation and must be so considered by 
the assessor has never resulted in anything but grief. 
The fact is, of course, that such are merely pieces of 
paper and any value they may have is merely reflected 
from the value of property in connection with which 
they were issued. The service rendered by these pieces 
of paper is to show ownership or types of agreement, 
and their destruction would destroy no real tax- 
paying capacity but only the evidences of claims to 
this capacity. To attempt to tax both the productive 
property and these evidences of claims against it re- 
sults in intolerable double taxation. This may account 
for the fact that such a small percentage of such in- 
tangibles is ever assessed rather than that the people 
are inherently dishonest. The injustice of such assess- 
ment, accompanied by the large degree of administra- 
tive failure which now exists, suggests that wisdom 
may dictate that such evidences should not be con- 
sidered property for purposes of taxation.* In fact, in 
some states real estate is now the only type of prop- 
erty subject to taxation. 


The uniform rate provision, moreover, has effec- 
tively prevented the adoption of a personal income tax 
in Illinois. The decision of the Supreme Court * that 
income is property indicates that only a tax upon in- 
come levied at a uniform rate would stand. No ex- 
emptions would be allowed, neither would progressive 
rates be sanctioned. Both justice and satisfactory ad- 
ministration are thereby thwarted. In spite of the 
fact that the court has held income to be property, and 
assessors of property thereby should be expected to 
take some cognizance of it, yet none of them seems to 
place such an item on the assessment list. Perhaps, 
however, they would only be expected to assess in- 
comes which could be assigned to the first day of April, 
since it is only the amount of property which an indi- 
vidual has on the first day of April which is subject 
to taxation. 


Exemption from Taxation 


If the levy of a tax is looked upon as a burden, then 
exemption from a tax may be looked upon as a con- 
cession. Because of the injustices which may arise, 


3 The arrival at this end in the State of New York, through dif- 
ferent stages of development, is an interesting example. 

* Bachrach v. Nelson, 349 Ill. 579; courts have been far from con- 
sistent in taking this position. For example, see Hattiesburg Gro- 
cery Co. v. Robertson, 88 So. 5; Maxwell v. Kent Coffee Mfg. Co., 
204 N. C. 365; Bacon v. Rauson, 56 S. W. 786; Diefendorf v. Gallet, 
10 P. 306; and Norris v. Cary, 239 N. W. 415, in which cases income 
was held not to be property. 
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exemption from taxation should be granted only after 
careful consideration has been given to all the factors 
involved. 

Administrative considerations may be given pri- 
mary weight in some types of exemption. Thus, in 
the use of an income tax or of a property tax, the 
exemption of a fixed minimum may greatly simplify 
the administration of the tax as well as materially re- 
duce the costs of collection. Frequently certain types 
of property or income are made exempt by constitution 
or statute. Thus, in Illinois, the Constitution pro- 
vides that 


“the property of the state, counties and other municipal cor- 
porations, both real and personal, and such other property 
as may be used exclusively for agricultural and horticultural 
societies, for school, religious, cemetery and charitable pur- 
poses may be exempted from taxation; but such exemption 
shall be only by general law.” ® 

This provision does not require the general assem- 
bly to grant tax exemption, but does prohibit it from 
extending exemptions beyond the permission granted. 
Legislation has been enacted to exempt such property 
as specified above, but in the administration of the 


exemption many problems of interpretation have 
arisen.® 

In any case of tax exemption the question of justice 
inevitably arises. To exempt some persons from the 
payment of taxes means that others have an additional 
levy placed upon them. The exemption of churches 
and colleges from the payment of the property tax 
means that the owners of other property will experi- 
ence a higher tax than would otherwise be necessary. 
Justification for such exemption must lie in the fact 
that the services performed by the institutions are for 
the public benefit, and if not thus given might have to 
be provided by the state. 

The exemption of public property may result in 
considerable hardship. If a large percentage of the 
value of the property in a local taxing district is owned 
by the state, such as an educational institution or state 
hospital, exemption of such means a much heavier 
burden upon the remaining property than would other- 
wise exist. From the inequalities which arise, consid- 
erable merit attaches to the example of New York, 
which permits local political units to tax the property . 
of the state within their borders at the same rate as 
they tax other property. 


Taxation of Corporations 


For many years corporations have been made one 
base for taxation by the states. The motive has been 
a mixture of regulation and revenue. A survey of 
the methods used in the different states would reveal 





5 Article 9, Section 3. 
® For some of the cases which have arisen under this section see 
Wilkin, Tax Laws and Judicial Decisions of Illinois, p. 16. 
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no case with a system of taxation as indefensible as 
that found in Illinois. 

According to the latest report of the State Auditor 
the receipts into the state treasury from all domestic 
corporations in the state, including the receipts from 
the tax upon the gross receipts of the Illinois Central 
Railroad, were about $3,000,000 for the year 1938. 
This entire amount, other than receipts from the Illi- 
nois Central, come from the franchise tax of five cents 
a share upon the capital stock. In comparison with 
many other states this amount is exceedingly small ; 
business organizations in the State of New York, for 
example, pay into the state treasury in excess of 
$100,000,000 a year. Before the State of Illinois ceased 
to levy arate for state purposes upon the assessed valu- 
ation of property, a part of the property tax paid by 
the corporations found its way into the state treasury. 

In the present method of taxing corporations two 
indefensible practices exist. One is in the provision 
for the assessment of the capital stock and the other ts 
in the location of the principal office. In operation the 
capital stock of all corporations is assessed by the State 
Tax Commission except that of corporations organized 
for manufacturing and mercantile purposes, for the 
mining and sale of coal, printing, publishing, news- 
papers, stock breeding, banking and building and loan 
associations. In general, the capital stock of the cor- 
porations excepted is to be assessed by the local 
assessor in the taxing district in which is located the 
principal office of the corporation. The State Tax 
Commission has expended a great deal of energy to 
assist in the local assessment of stock, but when one 
recalls the complexities of the modern corporation and 
the lack of training of most local assessors, he is led 
to suspect that the results are far from satisfactory. 
To have the capital stock of about one-third of the 
corporations assessed by the Commission and that of 
the remainder assessed by local assessors can hardly 
be satisfactory. 

The provision for taxation at the location of the 
principal office has been the source of much injustice. 
Not only must local assessors assess the stock under 
their jurisdiction at the location of the principal office, 
but all assessments made by the commission must be 
allocated to the principal! office of the corporation for 
purposes of taxation. One criterion only determines 
the location of the principal office and that is its desig- 
nation in the charter of the company. Circumstantial 
evidence seems to indicate that the possibility of low 
taxes has been a determining factor in the location of 
the principal office. To have the assessed value of 
the capital stock certified to a district in which only 
a small part of the assets or business of a corporation 
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is located hardly seems fair to the districts in which 
the corporation is active.’ 

Attempts have been made to substitute a tax upon 
the net earnings of corporations for the present in- 
equitable practice, but as yet nothing has been accom- 
plished. Since corporations are creatures of the state 
and the state has a right to impose any condition it 
may see fit pursuant to the grant and continuance of 
a charter, no constitutional difficulties should be en- 
countered in the use of such a tax. The uniformity 
of the burden should appeal to corporations while an 
allocation of a part of the receipts to local political 
jurisdictions might be incorporated in the change. 
Serious consideration, however, should be given to 
the question as to whether such a tax should be levied 
only upon the corporate form of business or whether 
the example of the State of New York should not be 
followed and make business units of whatever type o/ 
organization subject to the tax. 


Interjurisdictional Relationships 


In any study of the tax problem, the relationship 
between the state and the minor political jurisdictions 
cannot be ignored, nor can the relations of state and 
local units to the Federal Government be neglected. 
A decision must be reached as to what functions shall 
belong strictly to the state, as to the local functions to 
which the state will extend aid and under what condi- 
tions, as to whether any of the state-collected taxes 
will be shared with localities and under what condi- 
tions, and as to what extent the state will rely upon 
local officials in the administration of the tax system. 
Careful attention should also be given to the question 
as to whether the present number and type of political 
units are necessary to secure economically and efficiently 
the functions now performed. The question may also 
be raised as to whether a better service at less cost 
might not result if some of the functions now adminis- 
tered locally with state aid were administered and 
financed directly by the state. The extension of grants- 
in-aid by the Federal Government to project after 
project has caused the relationship of the finances of 
the state to those of the Federal Government to be one 
of increasing importance. 


The Problems of Reform 


In any future development of the tax system we 
shall undoubtedly continue to tax property. It may 
be that we shall want to limit the tax to real estate and 





™In a recent case the Illinois Supreme Court reaffirmed earlier 
decisions by saying that ‘‘under the Business Corporation Act a 
corporation may locate its principal office at any place it may desire 
regardless of where its business or any part of it is done, and the 
place so named in the article of incorporation is the proper situs 
for assessing the capital stock.’’ The Illinois Water Service Com- 
pany et al. v. Champaign County, 367 Ill. 641 (1937). 
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to continue to allow the revenue therefrom to remain 
with the local political units. State supervision will 
undoubtedly continue to be necessary to assure some 
semblance of uniformity of operation. Although under 
the present interpretation of the constitution a de- 
fensible property tax may not be possible, it does not 
follow that much might not be done to improve the 
administration of the tax. Careful study should be 
made of the size of the assessment district, of the 
qualifications and method of selection of the assessors, 
the machinery for the collection of the tax and of 
devices for prevention and handling tax delinquency. 
A property tax can be said to be satisfactory only to 
the extent that proper attention is given to such 
problems as these. 


In the construction or reform of a tax system atten- 
tion must be given to many different angles. As 
already indicated, constitutional and legal aspects are 
basic and may be insurmountable barriers and it may 
be that a preponderance of attention must be in this 
direction before a satisfactory system can be inaugurated. 
Some of the decisions of the courts add weight to the 
observation of Bentham that judges are methodically 
ignorant of what everybody else knows to be true. In 
tax reform, then, we need the help of the best legal 
minds to assist in overcoming this methodical ignorance. 


Attention certainly must be given to justice and to 
economic consequences and it is in these aspects that 
the economist can be of assistance. It is at least 
partially because of the insistence of the economist 
that people should support the general functions of 
government on the basis of their ability to pay that 
more and more reliance has been placed upon net 
income as a base for taxation. Other types of taxes 
would largely be supplementary to a tax upon the net 
income of persons or businesses. In ordinary times, 
if rates are kept low and exemptions high, then adjust- 
ments may be made readily to secure increased funds 
to meet emergency needs. 


To suggest major emphasis upon income and prop- 
erty as tax bases does not mean that consideration 
should not be given to other sources of revenue. It 
does mean that critical attention should be given to 
the emphasis now placed upon revenue from the tax 
upon sales. To levy a tax upon the privilege of en- 
gaging in the occupation of selling tangible personal 
property at.retail and then have the recipient of this 
privilege collect the tax from his customers seems 
rather an indefensible arrangement. The further fact 
that any type of general sales tax is extremely regressive 
makes the type of tax now used in Illinois open to 
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severe criticism. The importance of the argument that 
the general sales tax will produce a continuous flow 
of revenue cannot be denied. The objections are such, 
however, that the use of the tax should be questioned 
except in cases of extreme emergency when other avail- 
able sources fail. 

Objections to a general sales tax do not apply to the 
use of a tax upon the sale of special types of goods as 
supplementary to other taxes or for particular pur- 
poses. No one would object to a tax upon the sale of 
gasoline since the receipts are used largely for the 
benefit of the purchaser of gasoline. Taxes upon 
liquors may be justified either because the consump- 
tion of liquor may be looked upon as undesirable or 
because the economic consequences of such a tax may 
be considered less objectionable than would be those 
of some other tax. The same might be said of taxes 
levied upon certain other commodities. A good case 
might be made, moreover, for a severance tax in lieu 
of a property tax upon oil and mineral lands. If a 
stock transfer tax is justifiable in the state of New 
York, then a similar tax could be used in Illinois while 
a tax upon the sale of agricultural produce for future 
delivery would be closely analogous to the stock trans- 
fer tax in New York. The tax system, then, must be 
one with certain fundamentals around which sup- 
plementary taxes can be added. 


Conclusion 


The total burden of state and local taxes in Illinois, 
in comparison with that in other states, has not been 
heavy. In fact, measured by the percentage of such 
taxes to the social income of the people, the burden in 
Illinois is probably less than in any other state. The 
real problem is to construct a system so that the taxes 
will fall upon those who are able to pay them. In this 
task we need the cooperation of the best minds of the 
lawyers, of the economists and of the administrators. 
The provisions of the constitution and statutes are of 
utmost importance and it is in these that the members 
of the legal profession can be of inestimable value. 
The judgment of the economist will be helpful in a 
determination of justice and of the economic conse- 
quences of proposed taxes. The judgment of the 
administrator must be sought upon the workability of 
any proposal. Whatever other defects a tax may have, 
it must work. 

The formulation of a defensible system of taxation, 
then, must be a codperative enterprise engaged in by 
those who can contribute expertly to a solution of the 
different problems involved. 














































































































































































































































































































































































































































































































































North Carolina 
Special Tax Commissions 

In 1917, a special tax commission was created con- 
sisting of the Governor, the Chairman of the State Tax 
Commission, and four other persons to be appointed 
by the Governor to make an extensive investigation 
and submit to the general assembly a comprehensive 
plan of taxation. The commission was also directed 
to make a study of the practicability of separation of 
the sources of state and local revenue. The commis- 
sion was directed to begin its work on July 1, 1917.7 
(Public Laws of North Carolina, 1917, Resolution 96, 
p. 640.) 

In 1921, a commission consisting of five persons was 
created for the purpose of studying the statutes and 
decisions concerning the levy of taxes for the purpose 
of maintaining a six-month school term. A report was 
directed to be made to the assembly along with such 
bills as would carry the objects sought into effect. 


ot 


. 


(Public Laws of North Carolina, 1921, Extra Session, 
Ch. 25, p. 70.) 

In 1937, the “Classification Amendment Commis- 
sion” was created consisting of seven members. Its 
duties are to investigate the classification of property 
for taxation or exemption as authorized by constitu- 
tional amendment effective November 24, 1936, and 
shall collect information on the revenues that may be 
derived from enactments and a proper division of the 
revenue as between the state and its subdivisions. It 
is directed to report to the general assembly on Septem- 
ber 1, 1938, as to its investigations, findings, and 
recommendations. (Public Laws of North Carolina, 
1937, Resolution No. 24, p. 931.) 

Report: 1938, Report of the North Carolina Classification 


amendment Commission on Property Classification for Tax 
Purposes and Homestead Tax Exemption, 334 p. 


Board of State Tax Commissioners 
In 1901, the Corporation Commissioners were given 


the duty of acting as “Board of State Tax Commis- 
sioners” with general supervision over the assessing 


* Continued from the July issue. 

** Assistant Professor of Law, and Librarian, Cornell Law School, 
Ithaca, N. Y. 

+ ‘‘No reports were printed.’’—Letter from Duke University Law 
Library, Durham, North Carolina, dated August 19, 1939. 

t ‘‘No report was ever filed or printed.’’—Letter from Supreme 
Court Library, Raleigh, North Carolina, dated May 30, 1941. 
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officers of the state and to see that all property in the 
state was put on the assessment roll, etc. The Board 
of Tax Commissioners was required to report to the 
Governor, annually, on or before November 1. (Public 
Laws of North Carolina, 1901, Ch. 7, p. 68.) 

The Public Laws of North Carolina, 1919, Ch. 92, 
p. 183, provided that the Board of State Tax Com- 
missioners should report annually to the Governor on 
January 1 of each year instead of on November 1. 


Reports of North Carolina Board of State Tax 




















Commissioners ' 

Place & Date No. of 7 
Year Period Covered of Pub. Report Paging 
1902 For yr.’02 Raleigh, ’02 20+195 p 
1903 ew © GS - 04 1+205 p 
1904 “ * 704 “ 04 114-247 p 
19005 05 «105 6+263 p 
1906 “ “ 06 “106 94246 p 
1907 oe si 07 6+261 p 
1908 “ © Os i "08 9+265 p 
1909 ae ie. : 09 6+ 264 p 
1910 Oe SG . 10 274 p 
1911 ee . "11 270 p 
1912 yes zs "12 16+ 343 p 
1913 oY ao s "13 8+345 p 
1914 ii! . "14 20+ 389 p 
1915 ieee ‘a i hs. 14th 22+ 391 p 
916 * * "36 = "EZ 15th 12+379 p 
1917 oe se 4 Yj 16th 12+-405 p 
1918 <— 3 258 “ 19 20+422 p 

Dated Jan. 2,719 
1919 For yr. 719 20 18th (2) +424 p 
Dated Dec. 1,19 

1920 For yr. ’20 ” "21 10+-454 p 


Dated Dec. 31, ’20 


Department of Revenue 


In 1921, all the powers and duties imposed upon the 
State Tax Commission were transferred to the De- 
partment of Revenue which was created at that time. 
These powers and duties were to be administered by 
the Commissioner of Revenue, whose office was then 
exercised by the State Tax Commission as a State 
Board of Equalization. The appellate authority exer- 
cised by the State Tax Commission in determining 
appeals made from valuations by assessing officers in 





1‘“*While there appears on the outside of the bound volumes of 
these reports the name of the Tax Commission, the title page of 
some of them say ‘Report of North Carolina Corporation Commis- 
sion as a Board of State Commission,’ while the title pages of othe 
volumes read, ‘Report of Tax Commission, Department of the North 
Carolina Corporation Commission’.’’—Letter from the Duke Uni- 
versity Law Library, dated August 19, 1939, 
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the several counties were to be exercised by a State 
Board of Equalization composed of the Commissioner 
of Revenue, Chairman of the Corporation Commis- 
sion, and the Attorney General. (Public Laws of 
North Carolina, 1921, Ch. 40, p. 288.) 

In 1935, the Commissioner of Revenue was required 
to prepare annually statistics showing the operation 
of the Revenue Act. (Public Laws of North Carolina, 
1935, Ch. 371, p. 429, Sec. 500.) 


Reports of Department of Revenue * 








Place & Date No. of 
Year Period Covered of Pub. Report Paging 
1921 For yr.’20 Raleigh, ’22 446 p 
992g * “* “2 ie gx: 7+7+652 p 
1923 pica: is 23 7+629 p 
1024 «* © "23 i "24 10+582 p 
1925 2 ‘i "2 10+-536 p 
1026 “ * "25 = 26 10+ 564 p 
1927 > ee ” 27 10+580 p 
1928 pens”! ‘ 28 10+-517 p 
1929 =“ “928 = ’29 10+549 p 
1930 “ “ °29 = 30 10+487 p 


State Board of Equalization (Tax) ** 

In 1907, a State Board of Equalization was created 
consisting of the Governor, Lieutenant Governor, 
Auditor, Secretary of State, Treasurer, Attorney Gen- 
eral, and the Chairman of the Corporation Commis- 
sion. The Board was to equalize the assessment of 
real estate for the previous year without reducing the 
aggregate assessed valuations. Its function looked to 
the equalization of the distribution of the state tax 
load among the counties, keeping valuations in line, 
etc. (Public Laws of North Carolina, 1907, Ch. 261, 
p. 388.) 

In 1911, the State Board of Tax Commissioners was 
substituted as the State Board of Equalization and 
given the same powers of equalization as the preced- 
ing board. (Public Laws of North Carolina, 1911, Ch. 
50, p. 117.) 

In 1921, a separate Board of Equalization was created 
consisting of the Commissioner of Revenue, chairman 
of the Corporation Commission, and the Attorney 
General. These officers were to perform the duties 
previously assigned to the State Board of Tax Com- 
missioners. (Public Laws of North Carolina, 1921, Ch. 
10, p. 288.) 

In 1929, the State Board of Assessment was given 
the duty of acting as State Board of Equalization and 
Revenue. (Public Laws of North Carolina, 1929, Ch. 
344, p. 407.) 


* “The Department of Revenue is in existence today. Since the 
1930 Report there has been no printed report of either the Depart- 
ment of Revenue or of the State Board of Assessment, due to the 
failure to appropriate funds for this purpose.’’—Letter from the 
Supreme Court Library, Raleigh, North Carolina, dated May 30, 
194], 

** ““No reports were filed by the State Board of Equalization 
(Tax).’’—Letter from the Supreme Court Library, Raleigh, North 
Carolina, dated May 30, 1941. 
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Reports of State Board of Assessment Acting as 
The State Board of Equalization 








Place & Date No. of 
Year Period Covered of Pub. Report Paging 
1929- 
1931 Foryrs.’29-’30 Raleigh, ’31 171 p 
and 730-31 
1931- 
1933 For yrs. ’31-’32 . 33 93 p 


and ’32-'33 


State Board of Equalization (School) 

“The School Board of Equalization appeared as the 
agency to distribute the state equalizing fund to schools 
in those counties needing state aid to maintain schools 
on a parity with recognized state standards. See 1923 
Public Laws, Ch. 141 (now Compiled Statutes 5585 
et seq.). The first School Board of Equalization appears 
to have been set up in 1927 by Ch. 256 of the Public 
Laws. Shortly thereafter the state assumed the main- 
tenance of the schools, thus making the name of the 
board distributing the funds a misnomer. This School 
Board of Equalization with expanded duties was con- 
tinued by 1929 Public Laws, Ch. 245, under its old 
name, and in 1933 Public Laws, Ch. 562, it was re- 
vamped to discharge its new function as the agency 
for state maintenance of schools—the present State 
School Commission. The School Equalization Board 
filed no reports, as far as we have been able to deter- 
mine, but the School Commission has published its 
reports since it appeared in 1933.”—Letter from the 


Supreme Court Library, Raleigh, North Carolina, dated 
June 6, 1941. 


Reports of State School Commission 








Place & Date 
of Pub. 


No. of 
Year Period Covered Report 
1933- 
1935 For yrs. ’33-’34 
and ’34-’35 
Dated Dec. 31, ’34 


Paging 





Raleigh, n. d. 39 p + index 


& tables 


1935- 
1937. For yrs. ’35-’36 
and ’36-’37 rs “ 40 p + index 
Dated Dec. 31, ’36 & tables 
1936- 
1938 For yrs. ’36-’37 
and ’37-’38 - = 79 p + index 
Dated Dec. 31, ’38 & tables 
1938- 
1940 For yrs. ’38-’39 


and ’39-’40 ’ 
Dated Dec. 31, ’40 


63 p + index 
& tables 


State Board of Assessment * 


In 1923, the State Board of Assessment was created 
with its members consisting of the Commissioner of 
Revenue, Attorney General, and Chairman of the Cor- 





* “The State Board of Assessment is in existence today but does 
not publish its reports. Since the 1930 Report there has been no 
printed report of either the Department of Revenue or of the State 
Board of Assessment, due to the failure to appropriate funds for 
this purpose.’’—Letter from the Supreme Court Library, Raleigh, 
North Carolina, dated May 30, 1941. ? 
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poration Commission. Its duties included the general 
supervision of the system of taxation throughout the 
state, and it was to confer with and advise the assessment 
officers as to their duties. They were to investigate 
the revenue laws and systems of other states in order 
to make recommendations to the legislature for amend- 
ments and changes. A report was required to be made 
to the Governor on or before January 1 annually.** 
(Public Laws of North Carolina, 1923, Ch. 12.) 

This statute was made a part of the Machinery Act 
which was reénacted by every legislature until 1939 
when a continuing act was adopted. 

In 1929, the State Board of Assessment was given 
the duty of acting as State Board of Equalization 
and Revenue. (Pubic Laws of North Carolina, 1929, 
Ch. 344.) 

(Reports while acting as the State Board of Equaliza- 
tion are listed supra under State Board of Equalization. ) 

(Reports of the State Board of Assessment from 
1927 to 1930 are combined with the reports of the 
Department of Revenue which are listed supra. ) 


State Tax Commission 


In 1927, the Tax Commission was created consisting 
of five members appointed by the Governor for the 


** “‘No reports were published prior to 1927.'’—Letter from the 


Supreme Court Library, Raleigh, North Carolina, dated May 30, 
1941, 
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purpose of studying taxation—state, county, and 
municipal—and also studying taxation in other states. 
The commission was directed to make reports to the 
Governor who was to transmit them to the assembly. 
This commission was to continue in office until in the 
opinion of the Governor it fulfilled the purposes of the 
act. (Public Laws of North Carolina, 1927, Ch. 15/7, 
p. 186.) 

In 1929, the Tax Commission was continued. [Pro- 
vision was made for a membership of three, rather 
than five, to be appointed by the Governor with the 
same powers, privileges and duties of the Tax Com- 
mission of 1927. This commission was directed to 
report to the assembly and to submit a draft of legis- 
lation necessary to carry its recommendations into 
effect. (Public Laws of North Carolina, 1929, Ch. 267, 
p. 310.) 

In 1931, the Tax Commission was continued and it 
was directed to report its findings and conclusions to 
the general assembly. Section 6 provided that this 
tax commission was established and made a division 
in the Department of Revenue with the duty of aiding 
the Department of Revenue and the State Board of 
Assessment. (Public Laws of North Carolina, 1931, 
Ch. 457, p. 768.) 

In 1933, the statutes creating the Tax Commission 
were repealed and the Tax Commission was abolished. 
The Commissioner of Revenue was directed to report 
biennially to the general assembly furnishing data 
with respect to the tax laws and systems of taxation 
in North Carolina and other states with recommenda- 
tions for improving the tax laws. (Public Laws of 


North Carolina, 1933, Ch. 88, p. 63.) 


Reports of State Tax Commission 





Place & Date No. of 
Year Period Covered of Pub. Report Paging 
1928 For yr. ’28 Raleigh, ’28 Special 7+1+792 p 
1930 < & "29-30 is 30 620 p 
1932 ee Kae ” "a2 518 p 


British War Damage Act 


The May 31 issue of TAXATION, London, tells us 
that the British have enacted the War Damage Act, 
1941. This Act provides compensation to persons 
suffering loss from damage to property and possessions 
due to enemy action. No deduction from profits can 
be claimed for premiums or for repairs which a tax- 
payer is bound to carry out, prior to the time when he 
receives his compensation under the scheme. Amounts 
recovered by a taxpayer incurring damages are not to 
be included as a trading receipt. 











TALKING SHOP 


Cases 

Lest anybody imagine that Louisiana Hayride by 
H. T. Kates is fiction, let him read the full text of 
CCH Dec. 11,841-F, (413 CCH {§ 7441-F), a BTA 
memo decision of May 27 in the case of A. G. Thomas 
of Louisiana. On the same day, in another BTA 
memo, for once a taxpayer got an “ordinary” loss deci- 
sion on a foreclosure case. Joseph and Max Fischman 
were the lucky men (413 CCH § 7441-E). 

We are only one of millions who can recall when 
O’Sullivan’s Rubber Heels were the only rubber heels. 
Just what made the O’Sullivan Rubber Company sell 
its business and go into dissolution in 1932, we do not 
know, nor does it appear in the decision by the Second 
Circuit on June 6 (414 CCH § 9521). But it ended as 
a delinquent personal holding company. 

We started our May, 1939, Shoptalk by citing the 
comparative cheapness of doing security trading in 
Massachusetts. In the January, 1940, issue, at the 
top of page 35, we commented on the way New York 
state stamp taxes were driving securities business out 
of the state. On June 13, 1941, K. L. Smith, President 
of the Chicago Stock Exchange, testified at a SEC 
hearing how much cheaper it was to do business in 
his city. We wonder if legislators will ever learn the 
the meaning of the fable of the goose and the golden egg. 


Auditing 


Accounting Research Bulletin No. 9 of the American 
Institute of Accountants is a most interesting nineteen- 
page pamphlet dealing with definitions. On page 72, 
it quotes the definition of income from Eisner v. Mc- 
Comber (1 ustc § 32). But what intrigued us was the 
paragraph beginning on page 76: 





Lewis Gluick, C. P. A., Shoptalker 
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“(d) Audit and Its Derivatives 

It is generally known that the origin of the word ‘audit’ 
relates it to ‘hearing,’ and traces of this early usage, signi- 
fying the hearing by proper authorities of accounts rendered 
by word of mouth, still linger in such phrases as ‘hearing 
witnesses’ and ‘examine witnesses,’ included in definitions of 
‘audit. From this to the modern applications of the word 
is, however, a considerable distance. Perhaps the modern 
practice nearest to the original sense is reflected in the term 
‘audited vouchers,’ meaning documents examined in the 
process of establishing the authenticity of payments made or 
to be made.” 


The primitive definition is still in regular use in our 
own current work. According to routine established 
before the Shoptalker entered his present billet, vouchers 
are actually read, and so heard, before being passed 
by the Cost Inspection Board. 

Of course, the vendors’ vouchers have first been 
thoroughly checked for mathematical accuracy, prices, 
etc. But the final acceptance or rejection, upon which 
the Public Voucher is predicated, is done after it has 
been read aloud, in summary, and anyone present may 
object, comment, or approve. A trifle cumbersome at 
times, but mighty effective. 

Our constant readers, of whom we seem to have a 
few, are referred to page 349 of our June, 1939, issue, 
wherein we noted a whipstock oil well. Those who 
looked up the term found that it is “an oilfield term 
used of a special tool used to change the direction 
of the drilling bit underground.” The quoted matter 
is taken from the June 14 issue of the Army and Navy 
Register (a weekly magazine) in explaining that the 
WHIPSTOCK is the name of a Navy oiler (i. e. oil 
carrying vessel) now building at Superior, Wisconsin. 
Who Sue? 

Have you ever wondered, as we have, why you sue 
a collector of internal revenue (or his estate) in many 














































































































































































































































































































































































































































































































































484 TAX ES—The Tax Magazine 






refund cases, instead of the United States? You can 
find a statutory history of this procedure in the case 
of Hlammond-Knowlton, a Second Circuit decision of 
June 24. (41-2 ustc § 9560.) 


“Information Puh-leeze” 

A few days ago we got the annual statement of an 
outfit in which we have an investor’s interest, and we 
studied it with the trained eye of a CPA with the aid 
of our good old slide rule. There was an audit cer- 
tificate from a firm we know by reputation to be good. 
Not covered by the certificate was a most important 
schedule showing the amount of investments and the 
income therefrom for the twenty-two years from 1919 
through 1940. It is really interesting to see that in- 
vestments went up from $66,000 to just a trifle short 
of six million, and income from $2,252.50 to more than 
a hundred times that much. But what got our “nanny” 
was the utter omission of percentages. We are will- 
ing to bet our own 1941 dividend from that outfit 
against a good cigar that fewer than 80 of the 8,000 
investors took the trouble to work out the interest 
rates, even if they had slipsticks. Yet those rates tell 
such a satisfactory story that their omission cannot 
be charged to the management’s desire to befog facts. 
The lowest rate of return was in 1922, 2.7% ; the highest 
curiously enough was the following year with 5.5%. 
There must have been a violent shift in the directors 
that year. The great boom year of 1929 did not pro- 
duce as high a rate as the first depression year of 1930. 
But the really important thing is the over-all yield: 
3.64% over twenty-two years of good and bad times, 
and 3.92% for 1940. That’s something to which, if we 
were the managers, we'd point with much pride. 

Taxwise the picture is less bright. 52% of all 
bonds, (33.7% of all investments) are those the in- 
terest from which is now tax exempt. Two things 
are very definitely in the offing. One is that present 
exemptions may be voided. The other more probable 
one, (practically sure) is that future tax exemptions 
will not exist. In other words, the present income- 
producing portfolio will have to be revised as bonds 
mature, and tax-free replacements won't exist. How 
For the 
benefit of investors not as professionally critical as 
the Shoptalker it would be only fair for the manage- 
ment to comment on this. Bigger and better corpora- 


tions do so. 


will it be possible to keep up the income? 


One more question. The outfit we have commented 
on is not under the SEC. We wonder if it would not 
be called by the SEC for its percentage omissions, if 
it were subject to it. 


Notes Receivable Discounted 


The best part of all conventions is not the papers 
read. It is the informal, off-the-record discussions, 
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which sometimes develop surprising points. Thus at 
a recent convention, at a round table luncheon devoted 
to excess profits taxes, borrowed capital as invested cap- 
ital was discussed. It seems that if your client has 
notes receivable and discounts them at the bank, it 
does not affect invested capital. But if your client 
borrows on its own note payable, depositing the notes 
receivable as collateral, invested capital is affected. 
A very fine point, still subject to Treasury Depart- 
ment rebuttal, but well worth your consideration. 


Room and Board 

The case of Martin, 44 BTA —, No. 33, decided on 
April 16, is of great importance to all persons who 
live and eat where they work. At 411 CCH § 0553 
is a valuable discussion from which we quote: “The 
reasoning is hard to follow.” 

On the other hand, we cannot quarrel with a Third 
Circuit decision in the case of Chandler of April 14. 
When a taxpayer occupies a house, owned by a corpo- 
ration of which he is the sole owner, he derives income 


(41-1 ustc § 9394). 


Publications 


Martin Simonian of Waukegan, Illinois, has loaned 
us a 100-page book entitled the dA. B. C. of JIlinois 
State Finance. We have purchased for a quarter a 
34-page Tax Guide put out by the Wisconsin Tax- 
payers’ Alliance. We wish that more states would 
get out publications like these, and that they would 
get more circulation. Meanwhile, this magazine con- 
tinues to publish all the latest legislative tax news. 
Harold G. Avery, of Peoria, Illinois, has given us an 
autographed copy of his 196-page book entitled 
Accounting for Depreciable Fixed Assets. If every tax- 
payer kept his property accounts in accordance with 
this book, depreciation would cease to be the biggest 
subject for squabbles between taxpayer and revenue 
agents. The many fine papers presented at the 
“Eight-State” Accounting Conference held in Chi 
cago on May 28 and 29 will be published shortly. 


Mr. Archie Storms calls our attention to the follow- 
ing letter from Lucian T. Wilcox, Ames, Iowa, (CCI! 
Dec. 11,799), to the Commissioner of Internal Revenue: 


“Although an investigation of your records would show 
that each year since the establishment of the federal income 
tax I have filed a return, only once I believe has my net 
income necessitated the payment of a tax. 

“Due to not being employed or engaged in business during 
1932 my income (gross or net) has been less than ever. | 
have kept no books since December 31, 1931, and have not 
felt that I could afford to employ a bookkeeper to do it for 
me, or an auditor to make out a tax return as heretofore. 

“If the purpose of the income tax is to raise revenue for thie 
Federal Government, as I suppose, then I tender herewith my 
check for $10 as evidence that I am not trying to evade 
payment of any possible tax. This amount is about four 
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times as great as the one income tax payment made on a 
previous occasion. If on the other hand the purpose of the 
tax in my case is merely inquisition I invite all the investiga- 
tion necessary but will be damned if I’ll keep books for 
myself or anybody else, even if I have to go to jail for my 
failure to do so. 


“In the not distant future I expect to establish a residence 
in Nevada or some other such state in order to seek a 
divorce. If successful in this I’ll be willing to try and make 
an amended return later from such limited data of income 
as I have, otherwise I’ll continue to prefer federal to domestic 
incarceration. If it is a crime not to keep books, then I 
suppose I am guilty.” 


Mr. I. Q. Presents 


(): Ladies and Gentlemen. My name is In Quisitor, 
commonly called Eye Que. From my mike 
located in the bottom of a submarine resting on 
the bottom—of a shipyard—I am going to pre- 
sent to you an_ extinguished—oops—distin- 
guished character known to many as 
Shoptalker. Mr. Shoptalker, take the stand. 
Mr. Shoptalker has taken the stand. Mr. Shop- 
talker, do you solemnly promise to tell the truth, 
the whole truth, the truth with holes in it, and 
nothing but the truth, so help you Durham? 

ST: Pde. 


(): I knew it. Why are you here, where are you 
going and if so, how come? 


the 


ST: I’m here because I’m here, 

So let your listeners shed a tear. 

: Very good. Here’s a dollar. Will you try for 
two? Oops! Excuzitpliz! Wrong program. 
Now Mr. Shoptalker, how did you get your name? 

ST: When a bunch of people get together, those with 
like interests talk about them. It’s been known 
as “shoptalk” for centuries. I just started writ- 
ing up things I heard accountants talk about, so 
people started calling me the “Shoptalker.” 

: Whereas you actually are a Shopwriter? 

ST: Not quite. I can and do talk shop whenever I 
get a chance, which has been mighty seldom 
since the Navy took me in last July. 

: Tell me, how much truth is there in your dialogues, 
and especially the skit you ran in June? 

ST: I’m glad you asked that. The ordinary dialogues 
of my Tax Talkers are nearly all truth, even 
though the characters themselves are synthetic. 
Somewhere, sometime I’ve read or heard, or 
even said, all that I report, though the sequence 
and exact wording change, mostly on the side of 
brevity. As for that skit, I started to write up 
some of the fool questions that people have asked 
me, or other taxmen have reported to me. Then 
I got the idea of making a skit. In my long-ago 
youth I wanted to write fiction, in fact I did write 
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a lot, but no one would publish it. So I added, 
say, ten per cent of imagination and a dash of 
plain spoofing and the skit resulted. 

: We all gathered from it that vou are a radio fan. 
Are you? 

: I sure am, but for comics and non-swing music 
only. News commentators are my pet hate, or 
should I say pest hate? 

: I wouldn’t advise it. Now do you go around with 
an ever-ready note book and pencil to jot down 
things to write about? 

: [know a plug when [hearit. No. I never make 
notes except as I read tax literature. For the 
dialogues I depend on my memory. If I get back 
to my office and can’t remember what I’ve heard, 
it very evidently was not worth remembering. 
If I do remember it, then I just make a brief note 
to file against the time when I actually write up 
my next issue. I’ve a good memory for every- 
thing but names. That’s why Oldtimer and all 
his troupe were created. 

: But isn’t it true also that some people don’t want 
to be quoted? 

: You said it. 


: Now as I understand it, you’ve been talking shop 
in print for nearly fourteen years? 

: Right. 

: Can you tell us briefly if you’ve noted any changes 

‘in your shop or its customers? 

: Well, as you know, the shop was moved the end 
of 1936, and no shop, real or paper, ever moved 
without sustaining a change in clientele; and as 
a result, a change in the kind of goods purveyed. 
At the old location I could talk about almost 
anything and accountants would take it. In the 
present quarters, I must seek a tax angle on 
everything to satisfy old customers, plus lawyers 
and many others. But in one respect the cus- 
tomers are utterly unchanged, and my recent 
travel (Gulf to Great Lakes) proves it. Very 
few will write but everybody loves to talk shop. 

Q: And from the grin on your pan I can see that 

you do too. 
ST: So thank you for a fine time. 
* Ok Ok 

The Manitowoc Public Library is good of its kind, 
even if its accounting section is pitifully inadequate. 
The Shoptalker needed certain vital papers, citations, 
etc., and needed them badly. Airmail requests to his 
professional societies brought airmail responses with 


the desired data. We got full value for our dues 
this year. 
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IN THE FIED 


Federal Revenue Acts and Related Statutes, 1909- 
1940. Revenue Acts Publishing Co., Washington, 
D.C. Price $10. 

The working tools of today’s tax man are many and 
varied. Among them should be the tax laws—not 
only those of the present, but also those of the past. 
The body of the federal tax law as it presently exists 
is a development from the first of the modern federal 
taxing statutes. Courts frequently find support for 
their interpretations by tracing and analyzing the 
early statutory development of a given tax phase. 
Resourceful tax men are doing likewise. 

Federal Revenue Acts and Related Statutes simplifies 
the process of tracing back. It is in every sense a tax 
man’s working tool. Assembled between two covers, 
and appropriately identified by tabbed guide cards, 
are all the revenue acts from 1909 (the Corporation 
I:xcise Tax Act) to and including both Revenue Acts 
of 1940. 
by having printed on it a table of contents of the 
various provisions of the Act involved, the designation 
by number of the controlling Regulations, and the In- 
ternal Revenue Bulletin references to the Congressional 
Committee Reports on each Act. 


Each guide card is used to good advantage 


The Acts are reproduced as originally enacted, but 
amendatory Acts have not been overlooked. Texts 
of such amending Acts follow the Act amended and 
are in each case identified by appropriate tabbed guide 
cards. Related statutes reproduced include the Public 
Salary Tax Act, Social Security Act, Vinson Act, and 
others. Constitutional provisions relating to taxation 
are also included. 

The book is compact and easily used. If we were 
to suggest improvement, it would také the form of 
recommending that in future editions the tabs be printed 
on both sides to facilitate finding.—Arthur Malina. 


Ot OF INTEREST 





Federal and State Tax Data and Other Legal In- 
formation. Empire Trust Company, New York, 
N.Y. pp. 37. 

Fundamental Economic Issues in National Defense 
by Harold G. Moulton. The Brookings Institution, 
Washington, D.C. pp. 32. Price 25¢. 

Normal Profits. Chamber of Commerce, Waukegan, 
Ill. pp. 11. 


Retail Sales Taxation in Michigan by Robert 5. 
lord and E. Fenton Shepard. Michigan Governmental 
Studies No. 5. Bureau of Government University of 
Michigan, Ann Arbor. pp. 20. Price 10¢. 

Report of the Tax and Revenue Commission, 1939 
State of Ohio. F. J. Heer Printing Co., Columbus, ©. 
pp. 443. 

Drainage District Organization and Finance. lIli- 
nois Tax Commission, Springfield. pp. 213. 

State Aids and Rural Property Taxes in Wisconsin, 
by Kenneth H. Parsons, Benjamin H. Hibbard and 
Arthur J. Walrath. Research Bulletin No. 138. 
University of Wisconsin, Madison. pp. 48. 

State and Local Government Debt: 1940. State 
and Local Government Special Study No. 13. Bureau 
of the Census, Washington, D. C. pp. 79. 

Tax Law of the State of New York as of July, 1941. 
Commerce Clearing House, Inc., Chicago. pp. 330. 
Price $2.00. 

Taxation of Intangibles. Business Study No. 97. 
Sureau of Business and Social Research and School 
of Commerce, Accounts, and Finance. University of 
Denver, Denver. pp. 23. 

Trend of Tax Delinquency, 1930-1940, Cities over 
50,000 Population by Frederick L. Bird. Dun & Brad- 
street, Inc., New York, N. Y. pp. 38. 

Units of Government in Michigan by Frank M. 
Landers. Michigan Pamphlets No. 12. Bureau oi 
Government, University of Michigan—1941. pp. 43. 
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Procedure in Handling a Normal 
Income Tax Case 


[Concluded from page 458] 


Claims for Refund—Statute of Limitations 


lf at any time within the statutory period of limi- 
tations the taxpayer believes that he has overpaid 
his tax on the basis of his original return, or if he 
believes that he erroneously paid an additional tax 
and he has not closed his case by a formal statutory 
closing agreement, or by formal statutory offer in 
compromise, and he has not filed a petition with the 
Board of Tax Appeals, then he may file a claim for 
refund with the Commissioner of Internal Revenue 
asking that the overpayment be returned to him. 
Since 1933 the period within which to file a claim for 
refund has been three years from the time the return 
of the taxpayer was filed or two years from the time 
the tax sought to be recovered was paid, whichever 
period expires the later. In the claim for refund the 
taxpayer must set forth the details of his contention 
and he must state the facts upon which he relies. 
This is important for the reason that it is well estab- 
lished that a taxpayer can sue only on the points con- 
tained in his claim for refund. 

If the Revenue Agent in Charge or the Technical 
Staff determines that the taxpayer has overpaid his 
tax the claim is forwarded to Washington in order 
that a Certificate of Overassessment may be prepared. 
Claims coming from the office of the Revenue Agent 
are subject to post-review in Washington. Claims 
coming from the Technical Staff are not subject to 
post-review in Washington unless the amount of the 
overassessment recommended is in excess of $20,000. 
In all cases where the overassessment exceeds 
$20,000 the claim is referred to the Review Division in 
the office of the Chief Counsel in Washington where 
it is subjected to close scrutiny. If the Review Divi- 
sion approves the overassessment it is then forwarded 
to the Commissioner and if he approves the over- 
assessment then he signs and issues a public decision 
advising the public of the name of the taxpayer and 
the amount of the overassessment. 

If the overassessment exceeds $75,000, then in addi- 
tion to the review made by the Review Division a 
report of the case is made to the Joint Congressional 
Committee on Internal Revenue Taxation. This 
Committee either approves or disapproves the over- 
assessment. If it disapproves the overassessment the 
case is again carefully reviewed by the Commissioner 
and the Review Division although the Commissioner 
is not bound to follow the recommendation of the 
Joint Committee. 

If the claim for refund is rejected in whole or in 
part the only remedy of the taxpayer lies in suit to 
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recover. No suit can be filed until after six months 
after the claim has been filed, unless it is rejected 
before that time, nor more than two years after the 
date when the claim for refund is rejected. 


Suits for Refund 


Suit may be filed either in the District Court for 
the District in which the taxpayer resides or in the 
Court of Claims at Washington. In the District 
Court the taxpayer may sue the Collector of Internal 
Revenue to whom the tax was paid regardless of the 
amount involved. He may also sue the United States 
in the District Court if the amount does not exceed 
$10,000 although he may sue for amounts in excess 
of $10,000 only in the event that the Collector to whom 
the tax was paid is dead or out of office. All suits in 
the Court of Claims to recover taxes are against the 
United States and are maintainable regardless of the 
amount involved. It is no longer necessary to pay a 
tax under protest in order to file a claim for refund 
and bring suit upon its rejection. 


Suits either in the District Court or the Court of 
Claims follow the same general pattern of the ordi- 
nary law suit. The principal difference in a suit in 
the Court of Claims is that the evidence is usually 
taken before a Commissioner who then makes a find- 
ing of fact for the Court, while in the District Court 
the testimony is usually taken in open Court at the 
time the case is tried. 


Appeals 


The only appeal from the Court of Claims is direct 
to the Supreme Court of the United States and as 
pointed out above, the only way a taxpayer can get 
his case before the Supreme Court is by the granting 
by that Court of an application for certiorari. A deci- 
sion by a District Court may be appealed as a matter 
of right by the losing party to the Circuit Court of 
Appeals for the Circuit in which is located the District 
Court which tried the case. Recently there was 
adopted a set of uniform rules covering all of the 
District Courts throughout the United States with 
the request that the same general requirements on 
appeal apply in all cases going from a District Court 
to a Circuit Court of Appeals. After a case has been 
appealed from a District Court to a Circuit Court of 
Appeals, it is in the same category as an appeal from 
the United States Board of Tax Appeals and the case 
can get before the Supreme Court of the United 
States only through the granting of an application for 
certiorari. 


Conclusion 


The foregoing discussion is intended to cover the 
procedure in a normal income tax case involving a 
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deficiency or a claim for refund. In special types of 
income tax questions, such as jeopardy assessments, 
fraud cases, valuation questions, offers in compromise, 
closing agreements and insolvent taxpayers, the pro- 
cedure varies in certain respects, especially as far as 
procedure in the office of the Commissioner of Internal 
Revenue is concerned. It is not the purpose of this 
discussion to point out the various steps to be taken 
in connection with the foregoing types of case, as 
such an attempt would extend the discussion beyond 
the confines originally intended. 


A Second Reason for Not Taxing Savings 
[Concluded from page 463] 


all concerned. This would convert our income taxes 
into spendings taxes, and their progression would 
make them virtually taxes on luxuries. They would 
have all the virtues of a sales tax but without taxing 
the poor. The rich would be doubly taxed—on their 
spendings and on their estates and at progressive 
rates. More taxes would be collected and yet more 
wealth would be created. 


Table I 


The Forward Fortune after Forty Years 
(For Specified Rates of Growth and Taxation) 


Potential 




















Rate of Annual Tax Rates of: 
Growth of 
Fortune 100% 80% 50% 20% No Tax 
10% $1000 $21,700 $1,470,000 $66,500,000 $700,500,000 
20% 1000 4,800 45,300 379,000 1,480,000 
10% 1000 2,210 7,040 21,700 45,300 
5% 1000 1,490 2,685 4,801 7,040 
Table II 
Tax Collection in Forty Years 
(For Specified Rates of Growth and Taxation) 
Potential —_ 
Rate of Annual Tax Rates of : 
Growth of 
Fortune 100% 80% 50% 20% 
40%... $16,000 $82,600 $1,470,000 $16,600,000 
20% 8,000 15,000 44,200 94,400 
10% 4,000 4,750 5,990 5,160 
5% a 2,000 1,916 1,660 940 
Table III 


Government Debt Accumulated in Forty Years 
(Including 5% Interest, from Borrowing Instead of Collecting 
as per the Preceding Table) 
Potential 
Rate of 








Annual Tax Rates of : 





Growth of 

Fortune 100¢ 0 80% 50% 20% 
10% . $48,320 $164,500 $2,050,000 $20,700,000 
20% 24,160 37,600 80,300 142,000 
10% 12,080 13,500 14,080 10,300 


5% 6,040 5,590 4,355 2,220 
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Are You Selling in Foreign States? 
[Concluded from page 471] 


should be noted that although the State of Iowa 
does not have jurisdiction over the foreign seller for 
service of process purposes, it may be able to compel 
the foreign seller to collect the use tax, due to the 
fact that it has property in the state which may be 
subject to attachment. 


Conclusion 


From our discussion of the sales and use tax ques- 
tion and from general experience with it we can readily 
realize the chaotic condition in this field of state tax- 
ation. The laws are forever changing; as many as 
forty-five new sales and use tax laws and amendments 
have been enacted so far this year. Administrative 
rulings and regulations of the various state taxing 
officials add to the complexity of the situation. Each 
specific problem must be studied from its own factual 
situation and from the laws and regulations of the 
particular taxing jurisdiction involved. 
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Proposed Revenue Act of 1941 Compared 
With the Revenue Act of 1940 

Since members of the House Ways and Means Com- 
mittee at Washington have agreed upon a plan to 
submit to Congress to be formulated into the 1941 
Revenue Act, it gives the taxpayer an opportunity to 
review his probable tax payments for the current year. 


Individuals 


It is interesting to observe that the normal tax rate 
of 4 per cent has been retained. Personal exemptions 
of $800 for single persons, and $2,000 for married per- 
sons together with $400 for each dependent have been 
also retained. However the new feature is the new 
surtax rates applying to income in excess of personal 
exemptions and dependents, commencing with the 
first dollar earned, and continuing on the first $2,000 
subject to a rate of 5 per cent, etc. as will be observed 
in the following table: 


Surtax Rates on Income 


Net Rate Net Rate 
Surtax Income (%) Surtax Income (%) 
0- $2,000 5 $50,000- $60,000 53 


$2,000- 4,000 8 60,000- 70,000 35 
4,000- 6,000 11 70,000- 80,000 57 
6,000- 8,000 IS 80,000- 90,000 59 
8,000- 10,000 19 90,000- 100,000 61 

10,000- 12,000 22 100,000- 150,000 62 

12,000- 14,000 25 150,000- 200,000 63 

14,000- 16,000 28 200,000- 250,000 64 

16,000- 18,000 31 250,000- 300,000 66 

18,000- 20,000 33 300,000- 400,000 68 

20,000- 22,000 36 400,000 500,000 70 

22,000- 26,000 39 500,000- 750,000 71 

26,000- 32,000 42 750,000- 1,000,000 72 

32,000- 38,000 45 1,000,000- 2,000,000 73 

38,000- 44,000 48 2,000,000- 5,000,000 74 

44,000- 50,000 50 5,000,000 and over Ys 


By applying the new surtax rate to a few illustra- 
tive cases (income earned) we find in some instances 
that the tax under the 1941 method is almost three 
times as much as the tax under the 1940 method. 


CASE A. $5,000.00 Net Income (Single, No Dependents) 
Under the 1940 Method 
CERI HAM 05 seer Sec cnres ul woe Eel $5,000.00 


PSrSOtink LUROMIUIOR: 5, ccs oe hie os ees eee es et haws 800.00 

Semel coll cont a ae ene ae $4,200.00 

10% Earned Income Credit..............065...0606 0000s 500.00 

Nortial Tax Net Income... ....icc-..cc eee uscsiee ews $3,700.00 

Normal Dax/47 Of SasAWU is cas ee aera sudan $ 148.00 
Surtax: 

i I hii eo teehee eres 8.00 

$ 156.00 

Ne OHS le ae eds dant nedoe Qed 15.60 

AR ERE 2 ain sa ses osha Dred dedi aoe $ 171.60 


Under 1941 Method 
ESE ee oe asst bach dow ae lervbiea Beihd atauaaPaING $100.00 


$2,000.00-$4,000.00-—8% ........... ccc cece cee eee ee 160.00 
$260.00 

$4,000.00-$6,000.00—11% 
Noriital Dak 90 OF So, (OO scm. sis b coeds tia Hewrew wb $148.00 

Surtax: 
RE ee oe $260.00 

WG Ct « BW. se osas-: Bee ee 22.00 282.00 
$430.00 
i OMe oa ie a ne rer 43.00 
TRA A od 0 tevin pas ire aioe ening Hee ee $473.00 


(2.8 times 1940 tax) 


CASE B. $5,000.00 Net Income (Married, No Dependents) 
Under the 1940 Method 


Ts MR Re iar acct toes Gain se ened eee $5,000.00 
PELSOMAL TARCIBIUIOR: 55a cians Sage asin Sw ae Sa s ne ee 2,000.00 
Te OL a roc, rc ere $3,000.00 
10% Earned Income Credit............. 60.06.0008 ons 500.00 
Mopmial Pak et TRCGMGs 66.626 cn ced ewiatien seas $2,500.00 
arpa, a 4G. os ssi earoe OTe ee Gra os meee $ 100.00 
Surtax (starts at S4000) ....... .-ssionendas er none 
$100.00 

TO eketise ieee os, orn en rhe bee 10.00 
$110.00 
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Under the 1941 Method 





Normal Tax 4% of $2,500 $100.00 
Surtax: 
5% of $2,000 $100.00 
8% of 1,000 arhiee ae eae, 80.00 180.00 
$280.00 
10% Defense Tax SE ee eee ee ee 28.00 
Total Tax $308.00 


1941 Increase over 1940 Method—$198.00 
(2.8 times 1940 Tax) 


CASE C. $10,000.00 Net Income (Married, No Dependents) 


Under the 1940 Method 
Net Income 


$10,000.00 
Personal Exemption 


2,000.00 


$ 8,000.00 
1,000.00 


Surtax Net Income 
10% Earned Income Credit 





Normal Tax Net Income $7,000.00 

Normal Tax 4% of $7,000 $280.00 
Surtax: 

First $8,000 200.00 

$480.00 

10% Defense Tax 48.00 


$528.00 





Total Tax . 
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The Capitol in Washington on a Rainy Night 
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Under the 1941 Method 


[Se a | ee $100.00 
SZ OO0-S4, OOO — Bn no cece cncacceccevecen 160.00 
ee) | | 220.00 
C000 SDD — 19% «nn ccc cen ncbcencvspes 300.00 


$780.00 
$280.00 


Normal Tax 4% of $7,000 


Surtax: 





EUR TI it nee Genscan ee 780.00 
$1,060.00 

BU PICTONGG EAS «ooo oo ke wb wae we neeewn 106.00 
WOUND AUER 88. 53 <ovacs) de es eae $1,166.00 


(2.2 times 1940 tax) 


CASE D. $20,000.00 Net Income (Married, 3 Children) 
Under the 1940 Method 


a a Oo” an eae eee en ae een Eee eee ee TS $20,000.00 





Personal Exemption . 7 . $2,000.00 
BP 1,200.00 3,200.00 
Surtax Net Income en ee .... $16,800.00 
10% Earned Income Credit........ Re ee oe 1,400.00 
Normal Tax Net Income $15,400.00 
Normal Tax 4% of $15,400................... $616.00 
Surtax: 
ae | $1,100.00 
2. eee 144.00 1,244.00 
$1,860.00 
10%: Detense Tax ...........:. 186.00 





EIN MRR 6 nr toe a ane artnet oe $2,046.00 









Under the 1941 Method 





PESt S200 —— 5%. 2 wo isckc nc wewsisves. $100.00 
S 2OOO-S FONG BH oo ook viene eneedare 160.00 
eM ee 220.00 
6,000- 8,000—15% 300.00 
8,000- 10,000—19% ........ aes eee 380.00 
10,000- 12,000—22% ..... SAS eA eo 440.00 
12,000- 14,000—25% ............. 500.00 
14,000- 16,000—28% .................. ia 560.00 
$2,660.00 

Normal tax 4% of $15,400 $616.00 


Surtax: 


First $16,000 ...... ay $2,660.00 
$16,000-$18,000—31% 
31% of WF oe ce ae es 248.00 2,908.00 








$3,524.00 
352.40 


10% Defense Tax.... 





. $3,876.40 





Total Tae ......;. ” er ae oe 
1941 Increase over 1940—$1,830.40 
(1.9 times 1940 tax) 





CASE E. $25,000.00 Net Income (Married, 3 Dependents) 
Under 1940 Method 

SON UCN an. oka Hor oe oma: 

Personal Exemption 

3 Dependents 


-.... $25,000.00 
$2,000.00 


1,200.00 3,200.00 





$21,800.00 
1,400.00 


Surtax Net Income re 
10% Earned Income Credit ieee eee, 





Normal Tax Net Income 





$20,400.00 


————— 
————_ 





Au 


No 


Sur 


No 


Su 


in 


R (i) 
4.00 
2.40 


6.40 


ats) 
0.00 


0.00 
0.00 
0.00 
0.00 


Surtax: 


First $20,000. . .. $1,880.00 
24% of 1,800.. 432.00 
2,312.00 
$3,128.00 
10% Defense Tax ” 312.80 
Total Tax $3,440.80 
Under 1941 Method 
a er _ $2,660.00 
$16,000-SLG OO — SI go ko occ eda dees cevnesbnees 620.00 
18,000- 20,000—33% ; 660.00 
$3,940.00 
Normal Tax 4% of $20;400............... descnivs.se Set00 
Surtax: 
First $20,000 ........ $3,940.00 
$20,000-$22 ,000—36% 
36% of 1,800 648.00 
———- 4,588.00 
$5,404.00 
10% Defense Tax 540.40 
Total Tax .. $5,944.40 


1941 Increase _— 1940—$2,503.60 
(1.7 times 1940 Tax) 


Corporation Taxes 


The computation of corporation normal taxes have 
remained almost the same as they are according to the 
1940 Revenue Act. The alternative methods of in- 
vested capital or average earnings have also been 
retained. The deduction of the normal tax in com- 
puting excess profits taxes is to be disallowed, but 
permission is granted to deduct excess profits taxes 
in computing normal taxes. 

There is also imposed a new 5 per cent tax upon all 
“surtax net income” of $25,000 or less; and 6 per cent 
on “surtax net income” of more than $25,000. 

Excess profits tax rates have increased 10 points in 
each bracket; that is, the rates under the 1940 Act 
starting with 25 per cent and ranging up to 50 per cent 
have been increased to 35 per cent to 60 per cent. 

The capital stock tax has been increased and an 
extension of time until September 29 has been granted 
for filing such returns. 

There has also been imposed a rate of 10 per cent on 


differences between the per cent earned in investment 
in the current year and the percentage earned during 
the period 1936 to 1939 inclusive. Several other 
changes have been made which will later come to light 
after the House Committee plan has been submitted 
to Congress for debate and upon adoption.—Ernest G. 
Maihack, CPA, New York and New Jersey. 


Debt Variations by Types of Government 

The Census Bureau’s study, entitled State and Local 
Government Debt: 1940, shows wide variations in debt 
movement from 1932 to 1940 according to types of 
government. State gross debt expanded nearly 22% 
in this period in contrast to an imperceptible rise in 
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Ewing Galloway 


Rainy Day View of the Washington Monument 


local public debt. The largest contributions to the 
rise in state debt from $2,896 million to $3,526 million 
were the increases of $187 million by California and 
$148 million by New York State. 

The most striking debt change between 1932 and 
1940 was the expansion of special district debt by 57% 
to $2,562 million. Largest debts of this type were the 
$229 million obligations of the Port of New York Au- 
thority, $169 million debt of the Metropolitan Water 
District of Southern California, and $111 million obliga- 
tions of the Chicago Sanitary District. 

Many special districts were created during the past 
decade as a borrowing vehicle for self-liquidating 
services. Outstanding among the new districts are 
the New York Triborough Bridge Authority with a 
debt of $99 million, the Boston Metropolitan District 
indebted to $53 million, and the Pennsylvania Turn- 
pike Commission, which owed $42 million in 1940. 

Local housing authorities had incurred a debt of 
$318 million by June 30, 1940. Housing projects, for 
which this debt was incurred, are located in 31 states 
and the District of Columbia. Of the 150 local au- 
thorities floating housing loans, 12 are New Jersey 
city housing authorities, 11 are similar authorities in 
Texas, and 10 each are similar units in Florida, Georgia, 


and Ohio, 
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All classes of local government other than special 
districts experienced a debt decrease from 1932 to 
1940. The municipal gross debt decline from $9,989 
million to $9,899 million was the smallest propor- 
tionately, or 0.9%. County gross debt shrank 15% 
from $2,531 million to $2,156 million. With the smallest 
debt of any local units, townships decreased their debt 
from $353 million to $290 million, or 18%. School 
district obligations of $2,176 million in 1932 declined 
17% to $1,813 million in 1940. 

The rate of debt change generally varied according 
to the population size of the local units. Gross debt 
of cities over 100,000 population rose 5.5%, while the 
obligations of all other municipal population groups 
decreased. The decline was proportionately the largest, 
over 24%, for municipalities under 2,500 population. 
Similarly, the smallest decline of county debt was for 
counties over 100,000 population, while the largest 
proportionately was for counties under 25,000 popula- 
tion. Among other local governments, debt tended to 
decrease in small units, in contrast to an increase— 
or less rate of decrease—in large units. 

State and local government debt in the United States 
is mostly concentrated in a relatively few units of 
large population. Over 71% of this debt is accounted 
for by the obligations of 335 state and local units each 
with a debt above $5 million. All other state and local 
units, which numbered 182,316 at the time of the latest 
decennial census (1932), accounted for less than 29% 
of the total state and local public debt in 1940. 

America’s public debt of $53,196,000,000 on June 30, 
1940, represents the sum of widely different debt— 
federal, state, and local. Of this total, the federal debt 
was 68%, $42,971,000,000; the state debt was 5.5%, 
$3,505,000,000; and the local government share was 
26.5%, $16,720,000,000. Relative debt trends from 
1902 to 1940 are portrayed in the accompanying table 
for the three governmental levels, federal, state, and 
local. In years other than during periods affected by 
wars and depressions, state and local government debt 
assumes a more important role in the total public debt 
structure. In 1932, before the depression and the 
federal-aid policy had seriously affected state and local 
government debt, local obligations were nearly 43% 
and state obligations were 7.4% of the total govern- 
ment debt. 

Federal, State, and Local Government Debt: 
Selected Years 1902 to 1940 


(Amounts expressed in millions) 





——Federal State Local 
% of % of % of 
Year Total Amount! Total Amount Total Amount’ Total 
1902 $ 3,373 $ 1,178 34.9 $ 270 8.0 $ 1,925 $7.1 


1912 5,692 1,194 21.0 423 7.4 4,075 71.6 
1922 33,219 22,964 69.1 1,163 3.5 9,092 27.4 
1932 39,049 19,487 49.9 2,882 7.4 16,680 42.7 
1937 55,996 36,427 65.1 3,260 5.8 16,309 29.1 
1940 63,196 42,971 68.0 3,505 $.5 16,720 26.5 


1 Annual Report of the Secretary of the Treasury for Fiscal Ycar 
Ended June 30, 1940, p. 742. 
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Purchase of Notes for Tax Payment 

Secretary of the Treasury Morgenthau has announced 
a plan to make it easier for taxpayers, large and small, 
to meet the unprecedented tax bills required by the 
National Defense program. Under this plan, two 
series of notes would be issued as outlined below, both 
dated August. 1, 1941, and maturing August 1, 1943. 

On January 1 of each year hereafter, two new series 
will be provided so that a taxpayer can always pur- 
chase notes during the entire year in which he is 
receiving his income, to be used in payment of his 
taxes due in the following year. The reason for the 
two-year note is to permit a taxpayer, if he so desires, 
to begin saving in January of one year and continue 
throughout that year to save for his taxes due in 
March, June, September, and December of the fol- 
lowing year. 

All notes are to be sold at par and accrued interest, 
if any, and will be redeemed at any time after three 
months from the month of issue, but not before Janu- 
ary, 1942, when presented in payment of income taxes 
at par and accrued interest up to and including the 
month in which such taxes are paid. Interest will not 
accrue beyond the maturity of the notes. If not pre- 
sented in payment of income taxes, they will be 
redeemed for cash under certain specified conditions 
at the purchase price paid for the notes. In other 
words, the taxpayer, in this case, gets back just the 
amount he paid for the notes and no more. 

The notes will not be registered, but will have the 
purchaser’s name and address inscribed thereon so 
that the Collector of Internal Revenue can compare 
the purchaser’s name with that on his tax return. 
They will not be transferable; nor can they be used as 
collateral. Applications for purchases of both series 
of notes can be made through the taxpayer’s bank and 
the bank may credit the proceeds to its War Loan 
Deposit Account, if it has such an account. Applica- 
tions can also be made directly to the Federal Reserve 
Banks or to the Treasurer of the United States. 

These notes may be used to pay any federal income 
taxes (current and back personal and corporation taxes, 
and excess-profits taxes). 


*% 


* *k 


Each half-cent of the gasoline tax takes “one 
day’s pay from millions of farmers, factory workers 
and others who already are contributing two weeks’ 
wages in taxes on their cars,” according to Congress- 
man John M. Houston of Kansas. 


* * X* 


Receipts of the 48 states from motor fuel now 
exceed the total tax revenue of the states for any 
year prior to 1922. 
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Profits in Used Car Inventories 
[Concluded from page 466] 


value if recovered. Doing business with, or in a 
country continuously at war, or in rebellion—where 
property rights and law enforcement might be prac- 
tically nil—might justify the use of this conservative 
The plan, apparently for automobile dealers 
in this country is entirely too conservative. 


basis. 

Indeed, 
Even its 
conservative merits are doubtful, if not lost, when the 
inventory maintains a fairly constant level. 

Moreover, such a “cash basis” policy has the great 
disadvantage of being inconsistent. It rests upon the 
possibility that the realization of income may be lost 
by a failure to “cash-in” sufficiently on the trade-ins. 
But if the basis is correct, it should also apply to any 
accounts and notes receivable recorded as a result of 
part, or all of the sales being made on credit (which 
element was purposely left out of the illustrations for 
the sake of simplicity). The amount charged to cus- 
tomers contains not only the cost of the goods sold to 
them, but, as well, the profit on the sales. It is obvious 
that if it is sound theory to ignore income until it is 
received, it is also sound theory to ignore the profit 
on sales until the customers have paid the indebted- 
ness which contains those profits. Yet it is doubtful 
whether a single instance could be found where an 
advocate of such a “cash basis” is consistent enough 
to apply that basis to transactions involving receivables. 

It should be observed, too, that the Treasury Depart- 
ment would not knowingly accept and approve an 
income tax return filed with income reported in this 
manner.?® 


it does not fall short of being pessimistic. 


Which Basis Is Correct? 


The principle has been fairly well established that 
profit should be recognized and belongs in the period 
the sales effort resulted in an actual sale.17 Making a 
sale, which is not all cash, furnishes objective evidence 
of the profit. It matters not whether the consideration 
for a sale is represented by a note of the purchaser, 
by an account receivable, or by another asset, a profit 
has been made provided there is no valid doubt as to 
the real value of the asset or assets acquired.'® 

Placing the emphasis on the proposition that “profit 
should be recognized and belongs in the period the 
sales effort resulted in an actual sale” seems to require 
that a profit should be recognized on each new and 
used car sale. That would call for casting our votes 
for Dealer B. But that theory can be carried to such 
length as to become ridiculous for, while all of us 


_'° Taxpayer’s deduction for ‘‘unearned profit reposing in used car 
inventory’’ disallowed in F. F. Wood Motor Co., 1 BTA 1046. 

" Kester, Accounting—Theory and Practice. Vol. II. 

*S Hatfield, ‘‘Accounting—Its Principles and Problems,’’ Account- 
ants’ Handbook, page 1079. 
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would cherish making a profit on everything we sell, 
we know that losses are, in some cases, inevitable. 
Placing the emphasis on “a sale furnishes objective 
evidence of the profit” practically requires us to cast 
our votes for Dealer A, especially if he is essentially 
in the business of selling new cars. In such a case, 
the used car operation is considered subordinate and 
incidental to the new car operation (although there 
are, admittedly, instances when the “tail seems to wag 
the dog”)—along the same line of reasoning that by- 
product inventories of manufacturing concerns are 
frequently valued at the “net estimated selling prices.” 


Profit need not be in the form of cash, but may be 
just as well represented by a net increase in assets.”° 
Everyone knows that comparatively little wealth of 
a country is in the form of cash—and “cash,” paren- 
thetically, as most of us understand it, is founded to 
a considerable extent on credit backed only by a cer- 
tain percentage of gold. 
phasis on cash. 





One can put too much em- 
A large bank balance is “swell,” but 
it alone will not make any money for you unless you 
put it to work, and that means to have merchandise 
on hand to sell for an automobile dealer. Even where 
profits are converted into cash, it is not long before 
it is plowed back in other assets. 

Suppose Dealer C sells a $750 automobrle for $1,000 
cash, out of which proceeds he buys his wife a fur 
coat for $250. No one would dispute that he made a 
$250 profit, and the coat cost $250. On the other hand, 
suppose he sold the car directly to the furrier, accept- 
ing therefor $750 cash and the same coat. Would 
Dealer C say the coat cost him nothing, and that he 
made no profit on the sale of the car? While the 
illustration may be a little far-fetched, it, nevertheless, 
points out the fallacy of not recognizing any profit on 
the sale of a new car until the cost is recovered. 

Confronted squarely with the question, “Which 
basis is the correct one to use?” coupled with a mandate 
to choose one basis to the absolute exclusion of the 
other two, I would, frankly, try to hedge the question, 
but in the end probably would select Dealer A’s basis 
of reflecting in income the full potential ** profit of the 
new car when it is sold simply because it is a reason- 
able and workable basis uniformly adopted by prac- 
tically all (if not all) automobile manufacturers for 
their dealer organizations. The merits of Dealer B’s 
basis are fully recognized. Whether they are superior 





19 Langer, ‘‘Cost Accounting’’ of the Walton Accounting Series, 
page 24-2. 

20See Dohr, ‘‘Income Divorced from Reality,’’ Journal of Ac- 
countancy, December, 1938, for similar contention. 

21 By ‘‘potential’’ I mean the profit which would arise from the 
new car sale if the trade-in were immediately sold at that time. 
For example, if in the illustration given, $400 was allowed with a 
$25 estimated reconditioning cost, and its fair selling price after 
reconditioning is $400, $25 would then be charged against sales 
immediately (General Motors’ dealers used an ‘‘Over-allowance’’ 
account) if the new car list price were recorded, or the sale could 
be shown net at $975. 
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to those of A depends upon the circumstances and 
purposes of the dealer. Any superiority of B over A 
in this respect seems to be offset by the advantage of 
maintaining A’s uniform basis prevalent among the 
dealers today. Imagine a manufacturer trying to de- 
termine the average condition of its dealer outlets for 
the purpose of adopting fair operating policies for 
itself, as well as for its dealers, without having all 
financial and operating statements on the same basis 
(and I am not aware of any leading manufacturer 
today which is so short-sighted as not to see that the 
dealers’ welfare is its welfare). Imagine the dealer 
trying to compare his statement with another on an 
entirely different basis. It would be as impractical 
and impossible as trying to add, or compare, two auto- 
mobiles and a dozen apples—the answer is still two 
automobiles and a dozen apples. 

Personally, I think Ely Culbertson’s game of bridge 
is all wet. Anyone should know that diamonds are 
worth more than spades: The more romantic un- 
doubtedly would rank hearts above diamonds. But 
as long as the game is played with spades ranking 
highest, and as long as there is not anything par- 
ticularly impractical about playing the game that way, 
spades it is. 


Interstate Trade Barriers 
[Concluded from page 474] 


tangible personal property within a state. The rate 
is the same as the sales tax. Exemption from the tax 
is granted if the local sales tax has been paid. Re- 
maining taxable are out-of-state purchases. These 
are exempt in most states to the extent of a sales tax 
paid elsewhere. 

There is much to be said in favor of use taxes. Lo- 
cal merchants near state borders are at an obvious 
disadvantage with a state sales levy unattended by 
the compensating impost. Their customers go over 
the state line to avoid the sales tax by buying in tax- 
exempt interstate commerce. Thus intrastate com- 
merce is discriminated against in favor of interstate. 
If an amount equivalent to the sales tax has to be 
paid by such buyers, the incentive for deserting the 
home merchant because of the tax differential disap- 
pears. The effect of enactment of a use tax is to 
restore trade to the channels taken before the sales 
tax was adopted. Of course, the two combine to 
curtail the volume of all trade. 


Regulation of motor vehicles is another important 
phase of the general problem of internal barriers. 
States have displayed an utter lack of co6peration and 
uniformity in taxing and regulating trucks. In- 
dividual states have drawn up elaborate provisions 
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covering such points as length, width, gross weight, 
weight per wheel, lights, insurance, etc., for vehicles 
traversing the highways. Trucks crossing state lines 
have found that conformity in one state meant viola- 
tion in the requirements of another. High license 
fees have been exacted from trucks crossing state lines. 
Trucks entering Alabama, for example, pay $400 for 
registration. Per-ton-mile levies have been widely 
exacted for the use of highways. Many of these are 
entirely justified and only a minor proportion of them 
can be said to deter commerce. 

In order to enforce inspection of trucks to prevent 
the “bootlegging” of gasoline, and to aid in the en- 
forcement of other measures (state tobacco taxes, 
beverage taxes, quarantine and inspection laws, and 
use taxes), Kansas, Oklahoma, Nebraska, Arizona, 
New Mexico, California, Idaho, Utah, and Colorado 
have inaugurated port-of-entry systems. Trucks en- 
tering the state must stop at stations at the borders. 
Taxes 
are then levied and collected and clearance papers are 
made out. 


Here the truck and its cargo are inspected. 


Although ports-of-entry are a source of 
inconvenience and delay, it must be admitted that 
they constitute a fairly efficient means of administer- 
ing existing state laws. 
is another question. 


The desirability of the laws 
State ports-of-entry have the 
disadvantage of being modeled after the federal ones 
and are diametrically opposed to the popular notion of 
free internal trade. As they are conspicuous and give 
direct evidence of obstruction, they invite indignation. 


Correction of Abuse 


Although trade barriers, like the poor, have always 
been with us, most of those covered by this survey 
came with the depression. The increase was self- 
generated in the form of reprisals. But it was the 
middle of the decade before the movement loomed 
very large. Dr. F. Eugene Melder, formerly of the 
University of Wisconsin and now of Clark University, 
was the first to observe that the erection of trade walls 
was progressing as rapidly within the country as out- 
side. His pioneering study laid the basis for the 
work of reformation which was soon to begin. The 
trend at the time was highly alarming but the forces 
of opposition were rapidly marshalled. 

The Bureau of Agricultural Economics began a 
program of intensive research. Numerous articles 
were strategically placed by the staff. In March, 1939, 
they climaxed their labors with the appearance of 
Barriers to Internal Trade in Farm Products. This pub- 
lication was given wide circulation and did much to 
stimulate interest in the problem. The Bureau has 


continued the work and has taken an active part in 
alleviation. 
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The Council of State Governments has been the 
spearhead of the attack on the obstructions. In April, 
1939, high officials of over forty states met in Chicago 
at the National Conference on Interstate Trade Bar- 
riers sponsored by the Council to consider the 
restrictions and to plan their elimination. To the Com- 
missions on Interstate Codperation was given the 
responsibility for fostering the adoption of compacts 
and reciprocal statutes in order to restore free trade. 
The Council through the medium of its magazine, 
State Government, has never ceased to strive for 
progress. 

Various branches of the Federal Government other 
than the Bureau have enlisted. The Department of 
Commerce established the Interdepartmental Com- 
mittee on Interstate Trade Barriers headed by Mr. 
Paul T. Truitt to codperate with the states in the 
purging. A “Marketing Laws Survey” of the Works 
Progress Administration was devoted to research in 
the field. This was their valuable compilation en- 
titled, Comparative Charts of State Statutes Illustrating 
Barriers to Trade between the States. The survey staff 
has continued the study. The TNEC (Temporary 
National Economic Committee) in March, 1940, con- 
ducted extensive hearings in order to vent some of 
the issues in state self-sufficiency. Valuable work has 
also been done by various other organizations and 
groups. 

The success of the attack was immediate. The up- 
ward trend was checked but further gain has since 
proved difficult. The wide program of education has 
the general public and legislators on the alert to defeat 
the obnoxious and ubiquitous bills. The existing 
measures are somewhat of a stumbling block. Nev- 
ertheless some progress is being made. Although it 
is true that only a relatively small portion of our 
total trade is adversely affected at present, the effects 
are localized or specialized, and therefore are ex- 
tremely significant in many instances. Because of 
the malignant nature of state obstructions there is 
need for even more action to eliminate the contem- 
porary internal walls. Perspective, however, needs 
to be retained lest proper and desirable measures be 
branded as trade barriers by selfish individuals and 
be eliminated by the innocent. 
than retrogression is the goal. 


Progression rather 


U. S. Commission on Taxation 


H. R. 5196 provides for the establishment of a 
Commission on Taxation in the United States. The 
Commission is authorized and directed to compile, 
analyze, and report on facts in relation to: (a) the 
overlapping, conflict, and pyramiding of the inter- 
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governmental tax structure among the tax-levying 
units of the federal, state and local governments; 
(b) the financial interrelation of our three levels of 
government, problems of federal and state grants-in- 
aid and the possible reallocation of functions among 
the three levels of government; (c) the economic and 
social effects of the present tax structure upon home 
and farm ownership, upon the financial stability of the 
three levels of government, and upon the general public 
welfare ; and (d) the effects of the present tax structure 
upon the basic patterns of urban and agrarian land 
use, and the relationship of taxation to a sound public 
land policy. Further the Commission is authorized 
and directed to integrate and unify the entire tax 
structure of the Nation upon a pattern or policy of 
economic and social concepts consonant with the 
modern democratic principles of the Nation. 

It is proposed that the Commission consist of fourteen 
members, two each from the Senate and the House 
to be appointed by those bodies, and ten to be appointed 
by the President of the United States. The Commis- 
sion may utilize the services, information facilities and 
personnel of the various departments and agencies of 
the Federal Government and is authorized to hold 
hearings, subpoena witnesses and to sit and act (dur- 
ing its life) as it shall designate. 


State Gasoline Tax Revenue Increases 


$48,000,000 in 1940 


Gasoline tax revenue of the states stood at the all- 
time high of $864,472,000 in 1940, an increase of 
$48,000,000 over the previous year, reports the U. S. 
Public Roads Administration. 

New York led all the states with $73,055,000 of 
gasoline tax revenue, followed by Pennsylvania, 
$62,487,000 ; California, $51,960,000 ; Ohio, $50,789,000 ; 
Texas, $47,518,000, and Illinois, $41,360,000. 


Motor vehicle license fees collected last year by 
the states totaled $387,747,000 or more than five and 
one-half times the estimated total cost of the new 
United States battleship, the North Carolina. 

The gasoline tax was the most important single 
source of state tax collections in 1940. Collections 
amounted to $868,000,000. 

The highest gasoline taxes in America are paid 
in certain localities of Alabama and Mississippi, 
where local taxes are super-imposed upon the 1%¢ 
federal and a 6¢ state gasoline tax. 

The average American family pays about $10 a 
year in indirect gasoline taxes collected on motor 
fuel used in moving food, fuel, and clothing over the 
highways. 



























































































































































































































































































































































































































































































































































































































































STATE TAX CALENDAR 


1941 SEPTEMBER 1941 


SUN, MON, TUE, WED. THU. FRI. SAT. 


w= 1234564 


7 8 9 1011 12 13 » 
14 15 16 17 18 19 20 
21 22 23 24 25 26 27 


28 29 30 «an an «€” ind hes 


ALABAMA 
Sept. 1—— 
Automobile dealers’ reports due, 
Sept. 10—— 


Alcoholic beverage reports due. 
Automobile dealers’ reports due. 
Oil and gas conservation tax due. 
Tobacco use tax reports and payment due. 
Sept. 15—— 
Gasoline tax reports due from carriers, 
warehouses and transporters. 
Income tax (third installment) due. 
Lubricating oils tax reports due from car- 
riers, warehouses and transporters. 
Motor carriers’ mileage tax and reports 
due. 
Sept. 20—— 
Automobile dealers’ reports due. 
Coal and iron ore mining tax reports and 
payment due. 
Gasoline tax reports and payment due. 
Lubricating oils tax and reports due. 
Motor fuel tax and reports due. 
Sales tax reports and payment due. 
Sept. 30—— 
Carbonic acid gas reports due. 
Document filing taxes—report of additional 
indebtedness due. 


ARIZONA 
Sept. 1 
Express company reports—last day to file. 
Private car company reports—last day to 
file. 
Sept.—First Monday—— 
Bank share tax installment due. 
Property tax (semi-annual installment) 
due, 
Sept. 5— 
Alcoholic beverage licensees’ reports due. 
Sept. 15—— 
Gasoline tax reports and payment due. 
Gross income tax reports and payment due. 
Motor carriers’ reports and taxes due. 
Sept. 25—— 
Motor fuel carriers’ reports due. 





ARKANSAS 
Sept. 10—— 
Alcoholic beverage taxes and reports due. 
Natural resources purchase’ statements 
due. 


Natural resources severance tax reports 
and payment due. 
Sept. 15— 
Gross receipts tax reports and payment 
due. 
Sept. 20—— 
Gasoline tax reports and payment due. 


CALIFORNIA 
Sept. 1—— 
Gasoline tax due. 





Sept. 15—— 
Bank and corporation franchise tax (sec- 
ond installment) due. 
Corporation income tax (second _ install- 
ment) due. 
Gasoline tax reports due. 
Use fuel tax reports and payment due. 
Sept. 20—— 
Beer and wine reports and taxes due. 
Motor carriers’ gross receipts tax due. 


COLORADO 

Sept. 5—— 

Motor carrier’s tax due. 

Sept. 10 
Motor carriers’ reports due. 
Wholesalers’ alcoholic beverage 

due. 

Sept. 14 
Sales tax reports and payment due. 
Service tax reports and payment due. 

Sept. 15—— 

Coal mine owners’ reports due. 
Coal tonnage tax reports due. 
Use tax reports and payment due. 

Sept. 25—— 

Gasoline tax reports and payment due. 





reports 





CONNECTICUT 
Sept. 1—— 
Gasoline tax due. 
Insurance company premiums tax due (do- 
mestic corporations). 
Sept. 15—— 
Gasoline tax reports due. 
Sept. 20—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Sept. 30—— 
Reports and fees due from corporations 
organized between July 1 and Dec. 31. 


DELAWARE 

Sept. 1—— 

Wilmington property taxes delinquent. 

Sept. 15—— 

Alcoholic beverage importers’ and manu- 
facturers’ reports due. 

Filling stations’ gasoline tax reports due. 

Income tax (third installment) due. 

Sept. 30 
Common carriers’ gasoline reports due. 
Distributors’ gasoline tax reports and pay- 

ment due. 





DISTRICT OF COLUMBIA 
Sept. 10—— 

Alcoholic beverage reports due from li- 
censed manufacturers, wholesalers or 
retailers. 

Beer reports due from licensed manufac- 
facturers and wholesalers. 
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Sept. 15—— 
Beer tax due. 

Sept. 30 

Bank gross earnings taxes due. 

Gasoline tax reports and payment due. 

Semi-annual installment of property tax— 
last day to pay. 

Semi-annual installment of public utility 
tax—last day to pay. 





FLORIDA 
Sept. 10—— 
Alcoholic beverage reports due from deal- 
ers and manufacturers. 
Sept. 15—— 
Alcoholic beverage reports due from car- 
riers and transporters. 
Carriers’ gasoline reports due. 
Gasoline tax reports and payment due. 
Motor vehicle fuel use tax and reports due. 


GEORGIA 

Sept. 10—— 

Tobacco wholesale dealers’ reports due. 
Sept. 15— 

Income tax (third installment) due. 

Malt beverage tax and reports due. 
Sept. 20—— 

Gasoline tax reports and payment due. 


IDAHO 
Sept. 1—— 
Franchise license tax and statement de- 
linquent., 
Sept. 10 





Beer dealers’ reports due. 
Sept. 15—— 
Electric power company reports and taxes 
due. 
Gasoline taxes and reports due. 
Income tax (second installment) due. 





ILLINOIS 
Sept. 1—— 
Real property tax (semi-annual install- 
ment) due. 
Sept. 10 


Motor carriers’ mileage tax due. 
Sept. 15—— 
Alcoholic beverage reports—last day to 
file. 
Cigarette distributors’ reports due. 
Public utility reports and taxes due. 
Sales tax reports and payment due. 
Warehousemen’s alcoholic beverage reports 
due. 
Sept. 20—— 

Gasoline tax reports and payment due. 
Oil producers’ or managers’ reports due. 
Sept. 30 
Transporters’ gasoline tax reports due. 
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INDIANA 
Sept. 1—— 
Alcoholic beverage semi-monthly tax pay- 
ment due. 
Sept. 15— 
Alcoholic beverage semi-monthly tax pay- 
ment due. 
Bank and trust company intangibles tax 
reports due. 
3ank share tax reports due. 
Carriers’ gasoline tax reports due. 
Sept. 20— 
Bank and trust company intangibles tax 
due. 
Bank share tax due. 
Building and loan association intangibles 
tax reports and payment due. 
Sept. 25—— 
Gasoline tax reports and payment due. 


IOWA 
Sept. 1—— 
Bank share and general property taxes 
(second installment) due. 
Sept. 10—— 
Beer tax reports and payment due from 
class A permittees. 
Carriers’ gasoline tax reports due. 
Sept. 20 
Gasoline tax reports and payment due. 





KANSAS 
Sept. 10—— 
Malt beverage reports and taxes due. 
Sept. 15—— 
Carriers’ gasoline tax reports due. 
Compensating tax reports and payment 
due. 
Motor carriers’ gross ton mileage tax re- 
ports and payment due. 
Sept. 20 
Sales tax reports and payment due. 
Sept. 25—— 
Gasoline tax reports and payment due. 





KENTUCKY 
Sept. 1—— 
Bank deposits tax due. 
Reports of property subject to escheat 
due. 
Sept. 2—— 
Stored distilled spirits tax due. 
Sept. 10-—— 
Alcoholic beverage reports due. 
Amusement and entertainment tax and re- 
ports due. 
Gasoline tax due from refiners and im- 
porters. 
Sept. 15—— 
Motor vehicle fuel (other than gasoline) 
tax reports and payment due. 
Passenger carriers’ mileage tax due. 
Public utility gross receipts tax reports 
and payment due. 
Sept. 20 
Oil production tax reports and payment 
due. 
Sept. 30-—— 
Dealers’ and transporters’ gasoline tax re- 
ports and payment due. 





LOUISIANA 
Sept. 1—— 
Wholesalers’ tobaccu reports due. 
Sept. 10-—— 
Importers’ gasoline tax reports and pay- 
ment due. 
Importers’ kerosene tax and reports due. 
— light wine and beer reports 
ue, 
Importers’ lubricating oils reports due. 
Sept. 15—— 
Carriers’ gasoline tax reports due. 
Carriers’ kerosene tax reports due. 
Carriers’ light wines and beer reports due. 
Carriers’ lubricating oils reports due. 
Dealers’ and manufacturers’ intoxicating 
liquor reports due. 
Motor carriers’ special fee due. 
Wholesalers’ tobacco tax reports due. 





STATE TAX CALENDAR 


Sept. 20—— 

Dealers’ and manufacturers’ light wine and 
beer reports due. 

Dealers’ gasoline tax reports and payment 
due. 

Dealers’ kerosene tax reports and payment 
due. 

Dealers’ lubricating oils tax reports and 
payment due. 

Fuel use tax and reports due. 

New Orleans sales tax reports and pay- 
ment due. 

Petroleum solvents reports due. 


MAINE 
Sept. 1—— 
Franchise tax due. 
Sept. 10—— 


Manufacturers’ and wholesalers’ malt bev- 
erage reports due. 
Sept. 15—— 
Railroad and street railroad tax (install- 
ment) due. 
Sept. 30 
Gasoline tax and reports due. 





MARYLAND 
Sept. 10—— 
Admissions tax payment due. 
Sept. 15—— 


Income tax (third installment) due. 
Sept. 30—— 

Beer tax reports and payment due. 

Gasoline tax reports and payment due. 

State property tax (locally assessed) due. 


MASSACHUSETTS 
Sept. 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Sept. 15—— 
Cigarette distributors’ tax 
payment due. 
Sept. 30—— 
Gasoline tax reports and payment due. 


reports and 





MICHIGAN 
Sept. 1 
Gas and oil severance tax reports and pay- 
ment due. 
Sept. 5—— 


Carriers’ gasoline tax reports due. 
Sept. 15—— 

Sales tax reports and payment due. 
Use tax reports and payment due. 
Sept. 20 
Distributors’ gasoline tax reports and pay- 

ment due. 
Gas and oil severance tax reports and pay- 
ment delinquent. 





MINNESOTA 


Sept. 1—— 
Railroads’ gross earnings tax (semi-annual 
installment) due. 
Sept. 10—— 
Alcoholic beverage reports due from brew- 
ers, manufacturers and wholesalers. 
Sept. 15—— 
Income tax (second installment) due. 
Interstate motor carriers’ mileage tax due. 
Sept. 25—— 
Gasoline tax payments due. 


MISSISSIPPI 
Sept. 5—— 
Factory reports due. 
Sept. 10—— 


Admissions taxes and reports due. 
Sept. 15—— 
Gasoline tax reports and payment due. 
Income tax (third installment) due. 
Light wines and beer reports due from dis- 
tributors, retailers and wholesalers. 
Sales tax reports and payment due. 
Timber severance tax and reports due. 
Tobacco reports due from distributors, 
manufacturers and wholesalers. 
Use tax reports and payment due. 
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MISSOURI 
Sept. 1—— 
Property tax on franchises due from 
bridge, electric power and light, ex- 


press, oil pipe line, private car, railroad, 
street car, telegraph, telephone, and 
transmission companies. 
Sept. 5—— 
Non-intoxicating beer permittees’ reports 
due. 
Sept. 15—— 
Gasoline tax reports due. 
Retail sales tax reports and payment due. 
Sept. 25—— 
Gasoline tax due. 


MONTANA 
Sept. 15—— 
Brewers’ and liquor wholesalers’ tax re- 
ports and payment due. 
Electric company reports and taxes due. 
Gasoline tax reports and payment due. 
Sept. 20—— 
Dealers’, producers’, refiners’ and trans- 
porters’ crude petroleum reports due. 
Sept. 30—— 
Last day to pay express company taxes. 


NEBRASKA 
Sept. 1—— 
Real property tax (second installment) 
due. 
Sept. 15—— 


Alcoholic beverage reports due from manu- 
facturers and wholesale distributors. 

Gasoline tax reports and payment due. 

Imitation butter reports and taxes due, 


NEVADA 
Sept. 15—— 
Carriers’ gasoline tax reports due. 
Sept. 25—— 
Dealers’ gasoline tax reports and payment 
due. 
Fuel users’ tax reports and payment due. 


NEW HAMPSHIRE 
Sept. 1—— 
Gasoline tax due. 
Sept. 10—— 
Alcoholic beverage reports and taxes due. 
Sept. 15—— 
Gasoline tax reports due. 


NEW JERSEY 

Sept. 1—— 
Domestic life 

due. 

Property statements and tax due from 
public utilities using the streets. 

Sept. 10—— 

Excise taxes and reports due from inter- 
state busses. 

Gross receipts taxes and reports due from 
busses and jitneys in municipalities. 

Sept. 15—— 

Alcoholic beverage taxes and reports due 
from distributors, importers, manufac- 
turers, transporters, and warehousemen. 

Sept. 20 
Alcoholic beverage taxes and reports due 

from retail consumption and retail dis- 
tribution licensees. 

Sept. 30 
Carriers’ gasoline tax reports due. 
Distributors’ gasoline tax reports and pay- 

ment due. 


insurance company taxes 








NEW MEXICO 
Sept. 1 
Express company tax reports due. 
Sept. 15— 
Occupational gross income tax reports and 
payment due. 
Oil and gas conservation tax reports due. 
Severance taxes and reports due. 
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Sept. 20—— 
Motor carriers’ reports and taxes due. 
Sept. 25—— 
Gasoline tax reports and payment due. 
Use or compensating tax reports and pay- 
ment due. 


NEW YORK 
Sept. 1 
Bank income tax reports and payment due. 
Sept. 20 
Alcoholic beverage taxes and reports due. 
Sept. 25—— 
Additional public utility taxes and reports 
due. 
New York City conduit company taxes and 
reports due. 
New York City public utility excise tax 
returns and payment due. 
Sept. 30 
Gasoline tax reports and payment due. 











NORTH CAROLINA 
Sept. 10—— 
Railroads’ alcoholic beverage reports due. 
Sept. 15—— 
Carriers’ gasoline tax reports due. 
Income tax (second installment) due. 
Sales tax reports and payment due. 
Spirituous liquor tax due. 
Use tax reports and payment due. 
Sept. 20 
Distributors’ gasoline tax reports and pay- 
ment due. 





NORTH DAKOTA 
Sept. 15—— 
Alcoholic beverage transactions tax reports 
and payment due. 
Gasoline tax reports and payment due. 
Income tax (third installment) due. 
Interstate motor carriers’ taxes due. 


OHIO 

Sept. 1—— 

Railroad, street, suburban and interurban 
railroad excise tax returns due. 

Sept. 10 
Admissions tax reports and payment due. 
Alcoholic beverage tax reports due from 

class A and B permittees. 

Sept. 15—— 

Use tax on cigarettes due with reports. 

Sept. 20—— 

Dealers’ gasoline tax reports due. 

Grain handling tax (semi-annual 
ment) due. 

Tangible and intangible personal property 
tax (semi-annual installment) due. 

Tangible personal property tax on inter- 
county corporations due. 

Sept. 30 
Carriers’ gasoline tax reports due. 
Gasoline tax due. 





install- 





OKLAHOMA 





Sept. 1 
Oil, gas and mineral gross production taxes 
and reports due. 
Sept. 5—— 
Operators’ reports of mines other than coal 


due. 
Sept. 10—— 
Airports’ gross receipts tax reports and 
taxes due. 
Alcoholic beverage reports and payment 
due. 


Sept. 15—— 
Gasoline tax reports and payment due. 
Income tax (second installment) due. 
Sales tax reports and payment due. 
Sept. 20 
Coal mine operators’ reports due. 
Diesel fuel oil tax reports and 
due. 
Use tax reports and payment due. 





payment 


OREGON 
Sept. 10—— 
Oil production tax reports and payment 
due. 


TAX ES—The Tax Magazine 


Sept. 15—— 
Property tax (quarterly installment) due. 
Sept. 20—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Gasoline tax reports and payment due. 
Motor carriers’ reports and taxes due. 


PENNSYLVANIA 

Sept. 1—— 

Mercantile license taxes due. 
Sept. 10—— 

Malt beverage reports due. 

Spirituous and vinous liquor reports due 

from importers. 

Sept. 15—— 


Employers’ returns of tax withheld at 
source due under Philadelphia income 
tax law. 


Manufacturers’ alcoholic beverage tax re- 
ports and payment due. 
Philadelphia income tax 
ment) due. 
Sept. 30—— 
Gasoline tax reports and payment due. 


(third install- 


RHODE ISLAND 
Sept. 10 
Manufacturers’ alcoholic beverage reports 
due. 
Sept. 15—— 
Gasoline tax reports and payment due. 





SOUTH CAROLINA 
Sept. 10 
Admissions tax reports and payment due. 
Beer and wine wholesalers’ reports due. 
Power tax returns and tax payment—last 
day to file. 
Sept. 15—— 
Motor fuel tax and reports due. 
Property tax (installment) due. 
Sept. 20—— 
Gasoline tax reports and payment due. 





SOUTH DAKOTA 

Sept. 1—— 

Passenger motor carriers’ taxes due. 
Sept. 15—— 

Alcoholic beverage sales reports due. 

Gasoline tax reports due. 

Sales and use tax reports and payment due. 
Sept. 30—— 

Income tax (second installment) due. 


TENNESSEE 





Sept. 1 
Building and loan association license tax 
reports and payment due. 
Cottonseed oil mills’ reports due during 
month. 
Sept. 10—— 
Alcoholic beverage tax 
to file. 
Barrel beer tax due. 
Carriers’ gasoline tax reports due. 
Sept. 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 


reports—last day 


TEXAS 
Sept. 15—— 
Oleomargarine dealers’ reports and taxes 
due. 

Reports due from users of fuel in internal 
combustion engines of motor vehicles. 
Sept. 20 

Gasoline tax reports and payment due. 

Oil and gas well servicing tax and reports 
due. 

Reports of liquid carbonic gas dealers and 
distributors due. 

Sept. 25—— 

Carbon black production tax reports and 
payment due. 

Natural gas production tax 
payment due. 

Oil production tax reports and payment 
due. 

Theatres’ prizes and awards taxes and re- 
ports due. 





reports and 
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UTAH 
Sept. 10—— 
Carriers’ gasoline tax reports due. 
Liquor licensees’ reports due. 
Sept. 15—— 
Distributors’ and retailers’ 
reports and payment due. 
Excise (income) tax (third 
due. 
Sales tax returns and payment due. 
Use fuel tax and reports due. 
Use tax returns and payment due. 


gasoline tax 


installment) 


VERMONT 
Sept. 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Property taxes payable in installments 
due. 
Sept. 15—— 


Electric light and power company reports 
and taxes due. 

Express and telegraph company taxes due. 

Personal income tax (third installment) 
due. 

Railroad property tax reports due. 

Sept. 30—— 
Gasoline tax reports and payment due. 


VIRGINIA 

Sept. 10—— 

Beer dealers’, bottlers’ and manufacturers’ 
reports due. 

Sept. 20 
Carriers’ gasoline tax reports due. 
Gasoline tax reports and payment due. 
Use fuel tax and reports due. 





WASHINGTON 
Sept. 10—— 
Brewers’ and manufacturers’ 
ucts reports due. 
Sept. 15— 
Admissions tax reports and payment due. 
Butter substitutes reports and taxes due. 
Carriers’ gasoline tax reports due. 
Gasoline tax reports and payment due. 
Gross income tax returns and payment 
due. 
Public utility gross operating tax reports 
and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
Sept. 30—— 
Storage warehousemen’s reports and taxes 


malt prod- 


due. 
WEST VIRGINIA 
Sept. 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 


Sept. 15—— 

Sales tax reports and payment due. 
Sept. 30—— 

Gasoline tax reports and payment due. 


WISCONSIN 
Sept. 1—— 
Motor carriers’ flat tax due. 
Sept. 10—— 


Alcoholic beverage tax reports due. 
Oleomargarine tax reports and payment 
due. 
Tobacco products tax returns due. 
Sept. 20—— 
Gasoline and diesel fuel tax reports and 
payment due. 
Sept. 30—— 
Privilege dividend tax and returns due. 


WYOMING 

Sept. 10—— 

Carriers’ gasoline tax reports due. 
Sept. 15— 

Dealers’ gasoline tax reports due. 

Sales tax and reports due. 

Use tax and reports due. 

Wholesalers’ gasoline tax and reports due. 
Sept. 20—— 

Motor carriers’ tax and reports due. 
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FEDERAL TAX CALENDAR 


Sept. 15—— 


Corporation income tax and excess profits 
tax returns due for fiscal year ended 
June 30. Forms 1120 and 1121. 


Entire income-excess profits taxes or first 
quarterly installment due on returns for 
fiscal year ended June 30. Forms 1040, 
1041, 1120, 1121, 1120H, 1120L. 


Entire income tax or first and second quar- 
terly installments due under general ex- 
tension (citizens abroad, etc.) for fiscal 
year ended March 31, with interest at 
6% from June 15 on first installment. 
Form 1040 or 1120. 


Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for fiscal year ended March 31. Forms 
1040B, 1040NB, 1040NB-a, 1120NB. 


Fiduciary income tax return due for fiscal 
year ended June 30. Form 1041. 


Foreign partnership return of income due 
by general extension for fiscal year end- 
ed March 31. Form 1065. 


Individual income tax returns due by gen- 
eral extension of fiscal year ended March 
31, in case of American citizens abroad. 
Form 1040. 


Individual income tax return due for fiscal 
year ended June 30. Form 1040. 






“It seems likely that the prospective increase in fed- 
eral taxes will bring total tax payments in this country 
to a level closely comparable with that in Great Britain. 
Probably because of the very high tax rates on indi- 
vidual incomes, particularly moderate incomes, in 
Britain, there is a general tendency to believe that 
that country is much more heavily taxed than the 
United States. The basic personal income tax rate of 
30 per cent. imposed by the British Government last 
month makes the American rate, even with the sharp 
increase now proposed, look low by comparison. 


“There are; however, wide ditferences between the 
British and American tax systems that must be taken 
Broad comparisons are difficult, especially 
at a time when conditions are changing as rapidly as 
they areat present. Buta careful examination of total 
tax payments in relation to national income indicates 
that the difference between the two countries in this 
respect is much less than is commonly supposed. A 
tabulation published recently by the Tax Foundation 
indicates that taxes in the United Kingdom in the 
fiscal year 1938-’39 were equal to 21.9 per cent. of the 
national income, as against total federal, state and 
local taxes in the United States amounting to 21.0 per 
The percentage for the United Kingdom rose 
to 24.3 in 1939-40 as a result of the war, while that for 


into account. 


Cent, 


the United States declined to 20.1. 


Sept. 15 cont’d—— 


Proposed Tax Levies Compared with British Taxes 


Figures for more 
recent periods are not available; but it would appear 
that, on the basis of present rates, taxation in Great 
Britain is considerably heavier than in this country, 
despite the higher rates imposed by Congress last 


STATE TAX CALENDAR 


Last quarterly income tax payment due on 
returns of nonresidents for fiscal year 
ended June 30, 1940. Forms 1040B, 
1040NB, 1040NB-a, 1120NB. 


Life insurance company income tax returns 
due for fiscal year ended June 30. Form 
1120L. 


Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for August. Form 
957. 


Nonresident alien individual income tax 
return due for fiscal year ended March 
31. Form 1040B. 


Nonresident alien individual income tax 
return due (no U. S. business or office) 
for fiscal year ended March 31. Forms 
1040NB, 1040NB-a. 


Nonresident foreign corporation income 
tax return due for fiscal year ended 
March 31. Form 1120NB. 


Partnership return of income due for fiscal 
year ended June 30. Form 1065. 

Resident foreign corporations and domes- 
tic corporations with business and books 
abroad or principal income from U. S. 
possessions—returns due for fiscal year 
ended March 31, by general extension. 
Forms 1120 and 1121. 

Second quarterly income-excess profits tax 
payment due for fiscal year ended March 
31, Forms 1040, 1041, 1120, 1120H, 1120L, 
1121. 






year. 


Sept. 15 cont’d—— 
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Second quarterly income tax payment due 
on returns of nonresidents for year end- 
ed December 31. Forms 1040B, 1120H, 
1120L, 1120NB, 1121. 

Stockbrokers’ monthly return of stamp 
account due for August. Form 838. 

Third quarterly income-excess profits tax 
payment due for year ended December 


31. Forms 1040, 1041, 1120, 1120H, 1120L, 
1121. 


Sept. 20—— 


Monthly information return of ownership 
certificates and income tax to be paid at 
source on bonds due for August. Form 
1012. 


Sept. 30—— 


Admissions, dues and safety deposit box 
rentals tax due for August. Form 729. 

Excise taxes on electrical energy, telegraph 
and telephone facilities and transporta- 
tion of oil by pipe line due for August. 
Form 726. 

Excise taxes on lubricating oils, fancy 
wooden matches, and gasoline due for 
August. Form 726. 

Excise taxes on sales due for August. 
Form 728. 

Processing taxes on oils due for August. 
Form 932. 


Sugar (manufactured) tax due for August. 
Form 1 (Sugar). 


Enactment of new federal tax legislation along 
the lines now proposed may, however, bring the total 
burden here to a level approaching rather closely that 
in Great Britain.”—Guaranty Survey. 





New opportunities 
forthe lawyer ... 


Federal Administrative 
Procedure 


A Guide to the Federal Government 


Here is a new CCH loose leaf Service especially 
designed to report constantly and completely on the 
organization and procedures of federal agencies and 
activities—a field of law and regulation already of 
tremendous scope and importance, and daily increas- 


ing in size, in influence, and in authority. 
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COMMERCE) CLEARING, HOUSE, INC, 


LOOSE LEAP SERVICE DIVISION OF THE CORPORATION TRUST COMPANY 
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PENDING STATE TAX LEGISLATION 


Approvals 
California 


% Gasoline—Ch. 836 (A. B. 1433) 
provides that sales ot motor vehicle fuel 
to contractors either for their own ac- 
count or as agents of the United States 
for use in the performance of contracts 
with the United States shall not be ex- 
empted from the license tax as sales to 
the United States Government. Provi- 
sion is made for the postponement of 
assessment or determination of license 
taxes in cases of such sales until a court 
of last resort has passed on the tax 
liability. Taxpayers are required to re- 
port all such transactions and to keep 
accurate records thereof in the interim. 

*Sales.—Ch. 767 (S. B. 306) amends 
the retail sales tax act, the use tax act 
and the revenue and taxation code to pro- 
vide for the subordination of the prefer- 
ence given to the state to the preferences 
given to claims for personal services un- 
der the code of civil procedure. 


Connecticut 


*% Utilities —S. B. 2686 amends Sec- 
tions 1322 and 1323 of the General Stat- 
utes (water, gas, electric and power com- 
panies), by requiring returns to specify 
the cost of appliances sold, cost to be 
interpreted as net invoice price plus 
transportation costs of such appliances, 
and by allowing deductions of 
earnings from the sale of water, gas or 
electricity to other public service corpo- 
rations for resale, and from sales, at the 
invoice price less trade discounts, of appli- 
ances, using water, gas or electricity. 


Florida 


¥% Alcoholic Beverages.—S. B. 419 lev- 
ies an additional tax of 10 cents per 
gallon on wine sold in Florida. The tax 
is to be paid by all manufacturers and 
distributors. Unfortified wines manufac- 
tured in Florida from Florida products 
are exempt. 


gross 


NDER the above heading, report is 
made of the introduction and progress 
of state tax legislation of importance to 


business interests. The final report is 
that of enactment, when the bill is starred 
designating approval. This feature is made 
possible through the facilities of the 
Commerce Clearing House Legislative 
Reporting Department, which furnishes 
a twenty-four hour reporting service on 
all subjects for all states. A copy of the 
text of any bill reported may be obtained 
for a minimum service charge of one dollar. 


Business Licenses.—H. B. 1400 amends 
Chapter 18011, Acts 1937, which provides 
for the licensing of businesses. The fol- 
lowing important changes were made: 
The average value or the average number 
of merchandise used or persons employed 
(formerly maximum) shall be the basis 
for determining the cost of the license 
where value of goods or number of em- 
ployees are factors. One license fee of 
$200 for a wholesale farmers’ produce 
market will cover all the stall tenants 
thereat. Citrus groves and agricultural 
enterprises are subject to a $5 license 
tax plus $1 for each employee. Con- 
tractors are subject to a license tax of $3 
plus $1 for each employee, limit, $250. 
Restaurants pay a tax ranging from $5 
to $10 depending on seating capacity. 
Public service license tax is now $3 for 
each place of business plus $2 for each 
employee over one, limit $50. The license 
for sellers of tangible personal property 
is reduced to $10. Wholesale dealers in 
petroleum products pay $25 and whole- 
salers and others who keep a stock of 
merchandise pay 80 cents for each $1000 
of the inventory value of their stock. 
Manufacturing and mining enterprises 
pay $5 plus $1 for each employee. 
Massachusetts 

*% Alcoholic Beverages.—Ch. 339 amends 
Sec. 1, Ch. 434, Acts of 1939, to provide 


for an extension of the temporary addi- 
tional excise tax to June 30, 1943. 
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% Corporate Excise—Personal Income. 
Ch. 331 amends Secs. 9, 9A, ]0 and 11, 
Ch. 307, Acts of 1933, by extending the 
provision for the taxation for personal 
income tax purposes of dividends, except 
stock dividends paid in new stock of the 
company issuing the same, for the years 
1942 and 1943. It provides that the 
credit for dividends paid to Massachu- 
setts inhabitants by foreign corporations 
shall not be allowed during the years 
1942 and 1943 and provides that lists of 
dividends paid in the years 1942 and 1943 
shall be filed and abrogates the provi- 
sions of Sec. 33, Ch. 62, G. L., relative 
to filing lists of dividends, for those 
years.* It amends Sec. 1, Ch. 317, Acts 
of 1934, so as to extend the additional 
method of computing the minimum tax 
for business corporations dealing in se- 
curities for the years 1943 and 1944. 





*N,. B.—We regret the misstatement in 
this connection appearing at page 446 of our 
July number and are grateful to Commis- 
sioner Long of Massachusetts for calling the 
matter to our attention in the following cor- 
respondence. Ed. 


State House, Boston 


July 7, 1941 

To the 
Commerce Clearing House, Inc. 
214 North Michigan Avenue 
Chicago, Illinois 

On page 446 of your July, 1941, issue of 
TAXES under Massachusetts you say “.. . 
and provides that the list of dividends need 
not be filed in 1942 and 1943.’’ This is in- 
correct because the corporations affected 
must file a list of dividends and with the 
thought that you would wish to correct it 
in your magazine I am calling it to your 
attention because otherwise it would be nec- 
essary for me to advise corporations that 
may write that they have been incorrectly 
advised and further in writing corporations 
who have failed to file dividends we may 
belatedly be calling to their attention the 
requirement when, if they had known it 
seasonably, they could have made provision 
with possibly less expense. 

With every good wish, 

Cordially yours, 
(Signed) Henry F. Long 
Commissioner of Corporations 
and Taxation 
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% Excise (Income), Inheritance and 
Estate, Personal Income.—Ch. 416 ex- 
tends the 10% temporary additional 
taxes on corporations taxable under Secs. 
30 to 60, Ch. 63, G. L. [excise (income) 
tax], on property subject to a legacy and 
succession tax under Ch. 65, G. L., on 
personal incomes assessed under Ch. 62, 
G. L., and dividends taxable under Sec. 
9, Ch. 307, Acts 1933. The extended 
income taxes apply to assessments for 
the calendar years 1941, 1942 and 1943. 
The extended inheritance and estate taxes 
apply to estates of decedents dying in 
the calendar years 1941 and 1942 and in 
the fiscal period from January 1, 1943 
to June 30, 1943. 


% Gasoline.—Ch. 330 amends Ch. 248, 
Acts of 1932, so as to extend the period 
for collecting the additional gasoline tax 
until June 30, 1943. 


x Inheritance and Estate—Ch. 415 
amends Sec. 1, Ch. 65, G. L., by reénact- 
ing the temporary table of rates in the 
taxation of legacies and _ successions 
(which was substituted for the basic 
table in 1939, and which was to expire 
June 30, 1941) on a permanent basis. 

See also Ch. 416, above, extending the 
temporary 10% additional tax to June 30, 
1943. 


Michigan 


% Insurance.—P. A. 229 provides that 
the “in lieu of” provision with respect 
to the specific taxes required of foreign 
insurance companies shall not apply to 
tangible personal property owned or held 
for investment purposes by such compa- 
nies within this state. 


% Property.—P. A. 234 comprehen- 
sively amends the general property tax 
law. The term “real property” has been 
redefined. April 1 has been deemed the 
tax day. Heretofore, the assessment date 
was the second Monday of April. The 
tax roll must now be reviewed as it ap- 
pears on tax day, that is, property can 
neither be added to or taken off of said 
roll. Any delinquent tax or special 


assessment cannot be paid under protest. 
The fee assessed in conjunction with the 
collection of delinquent taxes has been 
increased from 50 cents to $1. Where 
the validity of a disputed tax is being 
contested, any party appealing from an 
adverse decree must file a bond. The 
law relating to the administrative duties 
with respect to delinquent personal prop- 
erty taxes has been revised, as have all 
law sections concerning tax sales and 
redemption, 


New Hampshire 


% Business Licenses.—H. B. 319 pro- 
vides for the regulation and licensing of 
aircraft, landing fields, etc. The follow- 
ing fees are charged: Resident airman, 
$3, nonresident, $5; aircraft owned by 
resident, $10, nonresident, $15; unpowered 
gliders owned by resident, $3; each pri- 
vate landing area, $10. Licenses expire 
March 31 of each year. 


New Jersey 


% Property.—Ch. 232 provides for the 
sale by municipalities of tax sale certifi- 
cates, held by such municipalities, at a 
public sale and to the highest bidder. 


* Ch. 243 exempts from taxation all 
buildings exclusively used and owned 
by volunteer first-aid squads which are 
or shall be incorporated as associations 
not for profit. 


Pennsylvania 


% Property.—Act 99 exempts salaries 
and emoluments from local taxation in 
counties of the second and third class 
and in counties where the county com- 
missioners have by resolution determined 
not to levy a tax on trades, occupations, 
professions and persons who follow no 
occupation or calling. 


Wisconsin 


*% Income.—Ch. 315 provides that divi- 
dends received on stock in building and 
loan associations included in taxable in- 
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come shall be multiplied by the same 
percentage at which such dividends are 
taxed for purposes of the normal income 
tax and corresponding defense tax under 
the federal income tax law, and the re- 
sult reached offset against the Wisconsin 
normal income tax, and any excess against 
the teacher’s retirement fund surtax and 
any excess against any other Wisconsin 
surtax in the order named. The offset 
shall not exceed total federal normal in- 
come tax and corresponding defense tax 
with respect to income of the year in 
which the dividends were received. The 
law is applicable to income taxes payable 
with respect to income of 1941 or cor- 
responding fiscal year and subsequent 
years. 


% Motor Vehicles.—Ch. 276 provides 
that the motor vehicle registration fee of 
a bus, truck, trailer or semi-trailer may 
be paid on a quarterly basis when the 
registered gross weight of such vehicle 
is 8,000 pounds or more, or any vehicle 
operated in conjunction with another such 
vehicle as a unit has an aggregate com- 
bined registered gross weight of 8,000 
pounds or more. The quarterly regis- 
tration fee for each quarter shall be 4 
of the annual fee plus $1. The quarters 
are the three-month periods commencing 
on July 1, October 1, January 1 and 
April 1. It also provides with respect 
to exemption from weight and mileage 
taxes that each vehicle permitted to op- 
erate under common carrier certificates 
or contract carrier licenses shall claim 
exemption for the number of quarters 
for which registration fee is paid and 
that the weight tax shall be levied for 
operations taking place during the quar- 
ter-annual periods. 


% Tobacco.—Ch. 286 defines the terms 
“wholesaler”, ‘“subjobber,”’ “cash and 
carry sub-jobber”, ‘‘vending machine op- 
erator’, and provides that distinct types 
of permits shall be issued to each class 
of wholesalers in accordance with the 
definitions of such classes. 





Calendar of 1941 Sessions of State Legislatures 


Jurisdiction Convened Adjourned 


Mar. 17 
Mar. 13 
June 14 
Apr. 
June 
May 
June 
Jan. 
Mar. 
Mar. 
June 
Mar. 
Apr. 
Apr. 
Apr. 


Arizona » EG 
Arkansas 5b 
California 

Colorado 

Connecticut 

Delaware 

llorida 

Georgia (1st Sp.) 

Georgia . 

Idaho 

Illinois 

Indiana 

lowa 

Kansas 

Maine 


Jurisdiction Convened Adjourned 
Maryland ....... Jan. I Mar. 31 
Massachusetts ... Jan. 
Michigan ....... Jan. 
Minnesota ...... Jan. 
Missouri Jan. 
Montana Jan. 
Nebraska ........ Jam 
Nevada . Jan. 
New Hampshire. Jan. 
New Jersey Jan. 
New Mexico .... Jan. 
New York Jan. 
North Carolina .. Jan. 
North Dakota. ... Jan. 
Ohio 

Oklahoma 


— hN 
NAN COCOP LK ONAON 


Jurisdiction Convened Adjourned 
Oregon <3 Mar: 15 
Pennsylvania .... Jan. 7 July 15 
Rhode Island.... Jan. 7 Apr. 30 
South Carolina... Jan. 14 May 24 
South Dakota.... Jan. 7 Mar. 7 
Tennessee Jan. 6 Feb. 15 
Texas a. a 
Utah .... Jan. 13 Mar. 13 
Utah (1st Sp.)... Mar.17 Mar. 29 
Utah (2d Sp.) May 19 June 12 
Vermont Jan. 8 Apr. 10 
Washington Jan, 13 Mar 13 
West Virginia ... Jan. 8 Mar. 8 
Wisconsin . 8 June 6 
Wyoming . 14 ~Feb. 22 
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IN CURRENT LEAL PERIODICALS 


THE EXCESS-PROFITS TAX OF 1940 
—A CRITIQUE 


Clifford J. Hynning, Price Stabilization Divi- 
ston, Advisory Commission to the Council 
on National Defense 


8 University of Chicago Law Review, 
April, 1941, p. 441-470 


The Second Revenue Act of 1940 is on 
its face the most incisive attack on corporate 
bigness that the federal revenue laws have 
ever attempted. By its present terms the 
excess-profits tax will apply to only a small 
number of corporations. 

The efficacy of high statutory tax rates 
obviously depends upon the methods of de- 
terming the tax base to which these rates 
apply. This problem is the focal point of 
the great controversy about the present ex- 
cess-profits tax. In determining whether 
or not a corporation has excess profits, it 
is necessary to start from the concept of 
“taxable income” as developed in the admin- 
istration of federal corporate income taxa- 
tion. Given this definition of income, the 
1940 Act provides for a series of adjustments 
of a plus-and-minus character to be made 
both in the taxable year and in the so-called 
base period (for corporations electing to 
determine their excess-profits tax liability 
under the “income method”). These adjust- 
ments take the form of the deduction or 
exclusion of items from taxable income. 
The different types of adjustments of tax- 
able income can be rationalized only in 
terms of the pecuniary interest of the tax- 
payer. No rule of policy seems in evidence. 

Special deduction for the amortization— 
or accelerated depreciation—of special war- 
time facilities is permitted to corporations 
certified by the Advisory Commission to 
the Council of National Defense and the 
Secretary of War or Navy. The amortiza- 
tion deduction will undoubtedly result in a 
substantial loss in revenue from what the 
same would have been if only ordinary de- 
preciation had been allowed. 

The taxpayer may ordinarily elect to de- 
termine the fact and the amount of “excess 
profits” either (a) by a comparison of earn- 
ings in the taxable year with earnings dur- 
ing the base period of 1936-1939, or (b) by 
a computation of the rate of return on in- 
vested capital. Under the 1941 amendments 
it is necessary for a corporation to include 


computations of tentative tax liability under 
both methods unless it expressly “disclaims” 
one or the other method. The final tax 
liability will be determined by whichever 
method results in the lower liability. The 
option of the present law works to the dis- 
advantage of the fisc, since each taxpayer 
will obviously choose the method resulting 
in the maximum credit for “normal” profits 
and consequently in the minimum liability 
under the excess-profits tax. 

The method of defining excess profits in 
the present by referring to profit standards 
in the past is suitable at best only for a 
short-run or emergency tax program. With 
the passing of time the standard will either 
become relatively obsolete or will have to 
be brought up to date by a moving average 
technique, and will thus include in its defi- 
nition the high earnings of war years. Such 
a definition will tend to defeat itself. Any 
program which contemplates a permanent 
excess-profits tax requires, therefore, that 
the tax be predicated on some basis other 
than a mere dollar comparison of the earn- 
ings in prior years. 

The provisions applicable to the invested 
capital method of determining excess profits 
are without question the most complicated 
part of the present excess-profits tax law. 
The definition of invested capital must be 
revised in order to eliminate the present 
preference shown corporations with a high 
proportion or borrowed capital or with ex- 
tensive holdings in tax-exempt securities or 
in corporate stock. It will likewise be 
necessary to guard against over-capitaliza- 
tion of equity money and to assure that 
recent write-downs in capital structure will 
not be lightly undone. 

A procedural innovation of substantial 
importance to the revenues is the reintro- 
duction of permissive consolidated returns 
or purposes of the excess-profits tax. Nor- 
mal tax liabilities will continue to be deter- 
mined upon an unconsolidated basis save 
in the case of railroads and related carriers. 
The privilege of making consolidated re- 
turns is permitted only in the case of ex- 
cess-profits taxation and single returns must 
be filed for the normal tax and the declared- 
value excess-profits tax by each corporation 
regardless of the character of its affiliation 
with other corporations. Corporations may 
consequently file tax returns on both a con- 
solidated and an unconsolidated basis. Un- 
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TAXATION OF ANNUITY CON- fbeing i 
TRACTS UNDER ESTATE AND [Jnment a 
INHERITANCE TAXES come < 

Robert Meisenholder, Member of the Sout! nage 
Dakota Bar oe bee 

39 Michigan Law Review, April, 1941, Poonuits 
p. 756-912 From | 
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and inheritance tax statutes. Technically 
‘he refund provision could very easily be 
viewed as an insurance feature. It might 
he thought of as a species of decreasing 
erm insurance, a form of life insurance. 
Furthermore, from the viewpoint of the 
purchaser the refund feature may have the 
superficial appearance of insurance if it is 
considered by him as a device for the pro- 
ection of dependents in the case of pre- 
mature death. 

In spite of the above arguments it would 
appear that there is no real life insurance 
transaction upon the purchase of a refund 
annuity. Although the contract may be 
viewed aS a combination of annuity and 
lecreasing term insurance, it is after all one 
contract and must be looked upon as a 
whole. The insurance company takes the 
tisk that any particular policyholder will 
expire before the: mortality tables would 
indicate and will receive more than he had 
paid into the company, plus interest earned 
on premiums already paid. But in refund 
annuities no such risk is taken by the com- 
pany when it incurs the obligation to refund 
the consideration. The choice of the life 
insurance risk element in these cases ap- 
pears justifiable. To call any contract with 
death benefits issued by an insurance com- 
pany an insurance policy would be too 
sweeping and indiscriminate. The result 
would be an invitation to evade inheritance 
and estate taxes. 

Various types of deferred annuities are 
being issued under such names as “retire- 
ment annuity,” “pension bond,” “special in- 
come annuity,” and “income continuation 
policy.” The contracts do not have exactly 
the same features, but often they provide 
for monthly or other periodic income if the 
annuitant survives the deferred period. 
From the viewpoint of either the company 
or the purchaser, the company takes no 
life insurance risk insofar as the payment 
of death benefits is concerned. There is 
no life contingency involved in making the 
payments upon the death before maturity. 
0 case involving estate and inheritance 
taxes has settled the status of this feature 
in relation to insurance company contracts, 
but the cases dealing with refund annuities 
are applicable, and the same conclusion that 
was reached in regard to refund annuity 
policies is indicated. 

_ At present, policies are being issued on an 
instalment premium basis providing for an 
annuity at a certain age to an insured or 
annuitant, but if the death of the insured 
may not be the annuitant) occurs dur- 

g the deferred period the face amount of 

he policy will be paid to a beneficiary. 

‘arious options which can be exercised by 
tither the annuitant or the purchaser are 

fered. Upon maturity, cash, a paid-up 
surance policy, or other benefits rather 
than the annuity can be chosen. This type 

! policy has been designated by various 


‘ames, including “endowment continuous 
monthly income policy, ” “special retirement 
ncome endowment,” “retirement endow- 
ment,’ 


“endowment annuity,’ 
retirement policy.’ 
Maturity 


> and “personal 
Since the payments at 
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“ement present until the cash value of the 
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does not seem out of place, however, to vem- 
ture the suggestion that since the investment 
element is of such importance, it might be 
argued that the insurance feature is merely 
incidental. Or perhaps a more pertinent 
course of action would be to attempt to 
isolate the insurance element. The test 
would be whether at the time of death the 
insurance company took any risk in connec- 
tion with the policy that constituted a life 
insurance risk. Administration of the tax 
acts would be made more difficult, however, 
by use of such a test. And in no other 
type of life insurance has there been any 
attempt to separate the investment element 
from the death protection element in con- 
nection with the taxation of insurance pro- 
ceeds under the estate and inheritance taxes. 
When the policy shows a life insurance ele- 
ment in connection with death benefits, it 
would appear to be taxable as a life insur- 
ance policy until maturity. 

Upon the payment of a single premium, 
policies have been issued in which the insur- 
ance company agrees to pay to a named 
beneficiary upon the death of the insured 
or the annuitant a face amount slightly less 
than the amount of the premium. Until 
the annuitant or insured dies the company 
promises him a guaranteed periodical pay- 
ment approximately from two to five per 
cent of the amount of the death benefit. 
In contrast to the policies discussed in the 
previous section, the annuity and death ben- 
efit features are in force concurrently rather 
than alternatively. Usually there is a cash 
surrender value to the amount of the death 
benefit and a privilege to change the bene- 
ficiaries. Options of settlement are included. 

Since the result for estate and inheritance 
tax purposes (as well as income tax pur- 
poses) depends upon what analysis of the 
contract is chosen, several conflicting views 
are reflected in the cases. In so far as 
particular jurisdictions are concerned the 
matter has been decided, but the decisions 
on the whole leave the result somewhat in 
doubt. An early federal ruling, now re- 
voked, decided that this type of contract 
could be separated for the purposes of the 
income tax into two contracts—a single pre- 
mium life annuity and a single premium life 
insurance policy, the premium to be allo- 
cated between these features for tax pur- 
poses. 

Taking the element of risk as essential to 
a life insurance contract, however, other 
decisions have announced the preferable rule 
that these contracts for the purposes of tax- 
ation are not divisible and therefore involve 
no risk to the insurance company in con- 
nection with the death benefit. However, 
whether the contract is taken to be an an- 
nuity contract with a guaranteed refund, or 
a sort of “deposit” contract with payments 
of guaranteed interest, it would appear that 
the company takes no life insurance risk 
upon the payment of the death benefit. The 
company merely takes the risk that it will 
not earn the guaranteed interest rate. In 
relation to the estate and inheritance taxes, 
the choice of the risk element as decisive of 
the nature of these death benefit provisions 
seems especially desirable. 

The issuance of annuity with death ben- 
efit policies has been to some extent super- 
seded by a plan under which the company 
will issue a single premium whole life in- 
surance policy but only in connection with 
a single premium immediate life annuity 
The policies are issued upon a nonmedica. 
basis and it is required that the total pur- 
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chase price of both contracts shall be about 
ten per cent greater than the face amount 
of the insurance. 

In form they are entirely independent and 
the premiums for each policy are set at 
standard rates. They are treated by the 
insurance company as independent in every 
way. While the annuity contract has no 
surrender privilege, the insurance contract 
may have the usual surrender values. The 
Board of Tax Appeals, when faced with 
this transaction, held that the death proceeds 
were subject to the insurance exemption and 
were to be treated as life insurance pro- 
ceeds. The several decisions to this effect 
by the board were appealed, and three deci- 
sions were handed down. All three cases 
were then appealed to the Supreme Court, 
which recently held, with two justices dis- 
senting, that the death benefits were not 
insurance proceeds for estate tax purposes 
but were to be taxed as transfers in pos- 
session and enjoyment at or after death. 

A joint life annuity embodies a promise 
by the insurance company to pay an annu- 
ity during the joint lifetime of two or more 
persons, the payments to cease and the con- 
tract to terminate upon the first death of 
any joint annuitant. There being no death 
benefits, no occasion arises for any estate 
or inheritance tax. 

Not to be confused with reversionary or 
survivorship annuity policies, these contracts 
are of two principal types. The type usu- 
ally called joint and last survivor annuities 
provide for annuity payments to two or 
more persons jointly during their joint life- 
time, the payments to continue to the sur- 
vivors or survivor for life. These annuities 
appear to have no life insurance element, 
for they are similar to other annuity policies. 

Nevertheless in the case of In re Wulson’s 
Estate, 143 Misc. 742, decided in New York, 
an ordinary joint and last survivorship an- 
nuity was regarded as an insurance policy 
and the proceeds upon the death of one of 
the two annuitants were declared to be 
insurance proceeds under the New York 
transfer tax. This reasoning is erroneous. 
To the extent that the case is authority for 
the proposition that joint and last survivor 
annuity proceeds to the survivor are insur- 
ance proceeds under the statute, it appears 
to be overruled by the Sothern case, 257 App. 
Div. 574. 

Reversionary or survivorship annuity poli- 
cies provide that upon the death of the 
insured the beneficiary of the contract shall 
receive periodical payments of a fixed amount 
for life. But if the insured outlives the 
beneficiary the policy expires. A medical 
examination is required of the insured. There 
is a risk taken by the insurance company 
contingent upon the death of the insured. 
Upon the death of the insured the company 
must have on hand the value of the annuity 
to be paid the beneficiary if the beneficiary 
is then living. Since that value decreases 
every year, the policy is one of decreasing 
insurance and the proceeds in the form of 
the annuity are therefore to be treated as 
life insurance proceeds. Deferred survivor- 
ship annuity policies are governed by essen- 
tially the same principles. 


Taxation of Annuity Contract Death Benefits 
under the General Clauses 


Whenever the purchaser of an annuity 
contract or the annuitant retains the right 
to alter or amend the contract by reserving 
the right to change the beneficiary of death 
benefit provisions retaining a surrender 
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privilege, it would appear that the payment 
of proceeds at death to the beneficiary is a 
taxable transfer to take effect in possession 
and enjoyment at or after death to the 
same extent as a transfer by a revocable 
trust. Or it might be said that the death 
benefits could be considered part of the 
estate of the decedent passing to the bene- 
ficiary. 

However, in determining the applicability 
of the general statutory clauses to these 
revocable annuity contracts there is an ini- 
tial difficulty in bringing transfers effected 
by annuity contracts within the statutes to 
any extent. As a matter of statutory con- 
struction of the phrase “or otherwise” in 
the federal estate tax statute and similar 
state statutes, it can be argued that all trans- 
fers by means of annuity transactions are 
excluded. However, this argument appears 
artificial. In the case of annuity with death 
benefit contracts and insurance contracts is- 
sued only with annuity contracts, when the 
surrender right or the right to change the 
beneficiary of the death benefit has been 
retained the amount should be properly in- 
cluded in decedent’s gross estate. 

In refund annuity contracts, survivorship 
or longer life annuities, annuity with death 
benefit contracts, and insurance policies ob- 
tainable only with annuity contracts, the 
purchaser of the contract may retain the 
annuity for his life, while the death benefits 
are to be paid to a named beneficiary upon 
his death. When these contracts are irrevo- 
cable, in the respect that no right to change 
the beneficiaries or to surrender the contract 
has been reserved, an analogy to transfers 
of property in which the transferor keeps a 
life interest of a life income seems plausible. 

If the primary purpose of annuity con- 
tracts is assumed to be protection and as- 
surance of income in old age, a tax on the 
provisions concerning payments to benefi- 
ciaries will not directly impair the primary 
function. Should special treatment or ex- 
emption from taxation be desirable, that 
should be accomplished by legislative en- 
actment rather than by technical and narrow 
judicial interpretation of the statute which 
might easily lead to wholesale avoidance of 
inheritance and estate taxation. “Transfer” 
for the purposes of the estate and inherit- 
ance taxes obviously means something more 
than in other fields and on the basis of 
what has been said here it is submitted that 
it should include the transfers effected 
through commercial annuity transactions in 
which the entire benefit of the contract is 
retained by the purchaser for life. 

Another interesting justification for taxa- 
tion should not be overlooked. In the case 
of refund annuity contracts, deferred annu- 
ity contracts with death benefits during the 
deferred period, and survivor or longer life 
annuities, the beneficiary receives payment 
only in case the annnuitant does not sur- 
vive the beneficiary. This feature, which is 
inherent in the above types of contracts as 
presently written, furnishes the basis for a 
strong contention that the purchaser or an- 
nuitant retains a sufficient interest in the 
contract to classify the transfer as one to 
take effect at or after death. While attempts 
have been made to tax benefits payable at 
death when this type of interest is present, 
they have never been successful in any pub- 
lished case. 
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STATE TAXATION IN A NATIONAL 
ECONOMY 


Jerome R. Hellerstein and Edmund B. Henne- 
feld, Members of the New York Bar 


54 Harvard Law Review, April, 1941, 
p. 949-976 


While the recent sweeping changes in the 
interpretations by the Supreme Court of 
the commerce and due process clauses have 
substantially broadened the taxing powers 
of the states, they have served to raise new 
problems which must be faced. The prin- 
ciple generally prevailing under the Consti- 
tution is that state action is not in conflict 
with an unexercised grant of power to Con- 
gress unless there is in addition an express 
constitutional prohibition against such action. 
Only in the field of interstate commerce 
has the Court developed this extraor- 
dinary doctrine. Whatever may be said as 
to the soundness of this view of the interstate 
commerce clause as applied to other powers 
reserved to the states, it should have no 
place in relation to the state power of taxa- 
tion. No state tax should be struck down 
as an infringement on the unexercised power 
of Congress to regulate commerce. 


For a decade beginning in 1930, the pre- 
vailing doctrine was that the due process 
clause forbade ‘double taxation” of intan- 
gibles. The current doctrine of the majority 
is that the due process clause does not bar 
“double taxation.” However, the Court is 
apparently unanimous in holding that real 
property and tangible personal property are 
taxable only by the states in which they are 
located. The view of the majority, that 
“double taxation” is not proscribed by the 
Fourteenth Amendment but that taxes which 
may be termed extraterritorial are forbid- 
den, completes a cycle of constitutional his- 
tory. Now that it has been determined that 
the due process clause does not forbid “double 
taxation,” the Court is largely back where 
it was in 1854, except that extraterritoriality 
as a basis for invalidation has now been 
woven into the Fourteenth Amendment. 
There seems to be as much difficulty in 
finding warrant in the Constitution for the 
present due process restriction on state tax- 
ation as there was for the now rejected 
prohibition of “double taxation.” 

It seems clear that the attempts of the 
Supreme Court to deal with the conflicts be- 
tween state and national interests have failed 
and must inevitably fail. A _ satisfactory 
solution to this problem would require an 
important measure of uniformity of state 
taxation. 

Under the commerce clause, Congress un- 
doubtedly has the power to regulate state 
taxation of interstate business. This power 
is sufficient for satisfactory disposition of 
the entire question of undesirable discrimi- 
nation against interstate commerce. The 
Court’s difficulty has been that the nature 
of the judicial process has compelled it 
to leave the area of invalid discrimination 
vague without being flexible. The powers 
of Congress to regulate interstate commerce 
are so sweeping that Congress can give pro- 
tection to virtually every business transcending 
state lines against multiple taxation and 
subject virtually every such business to the 
taxing powers of the states. 

Under its broad taxing powers, Congress 
may grant credits against taxes which it 
levies, based upon similar or related taxes 
paid to the states. In so doing, Congress 
may limit the credits to taxes paid pursuant 
to state statutes meeting definite require- 
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ments and standards set up by the feder,) 
legislation. The federal tax credit techniguy 
could be readily applied to corporate ne 
income taxes, personal net income taxes 
and death taxes, which, unlike gross ff. 
ceipts taxes, general sales taxes, property 
taxes and other taxes, are already on th 
federal statute books. 

Under its power to impose taxes in order 
to provide for the general welfare, Congress 
may levy taxes and distribute moneys t 
the states. It may do so through grants 
in aid. Perhaps it may also adopt the device 
of sharing taxes by earmarking the proceeds 
of specific taxes for distribution to the states 
on the basis of factors such as population, 
wealth and source of collection. 

Unless the conflicts between the revenue 
needs and taxing powers of the states an¢ 
the requirements of national economy ar 
to be solved by cooperation between the 
states, congressional action is imperative 
Interstate coOperation has thus far resulted 
principally in legislation in many states 
freeing non-resident decedents’ estates from 
taxation of intangibles, provided in most 
cases a similar statute has been adopted 
by the state of domicile. But the problems 
involved can hardly await the painstaking); 
slow process of agreement among the legis. 
lative bodies of the forty-eight states, eacl 
necessarily motivated in a large measure by 
its own state interests. Until there has beer 
accumulated a large experience with the 
use of the federal spending power to dea 
with state tax conflicts, the commerce power 
and the taxing power furnish the immediate 
and practical solutions to the problems of 
state taxation in a national economy. 














TAXATION OF DEFLECTED IN- 
COME—THE HORST AND 
EUBANK CASES 


Mayo A. Shattuck, Member of the Massa 
chusetts Bar 


13 Rocky Mountain Law Review (Univer- 
sity of Colorado), April, 1941, 
p. 220-232 


In the case of Helvering v. Horst, 61 S. Ct 
144 (1940), the respondent taxpayer in 1934 
and 1935 detached negotiable interest cov- 
pons from negotiable bonds and delivered 
the coupons as gifts to his son, who in the 
same taxable years collected them at ma 
turity. The Commissioner ruled that the 
interest payments collected by the donee 
were taxable, in the years when collected 
to the respondent donor under the genera 
gross income section of the Revenue Ac! 
of 1934. The United States Supreme Cour! 
sustained this ruling on the theory that the 
donor had realized the enjoyment of the 
economic benefit exactly as though he ha 
kept the coupons and received payment him 
self. : 

In the case of Helvering v. Eubank, 61 > 
Ct. 149 (1940), a companion case to Hel- 
vering v. Horst, the respondent taxpayer Wa 
a general life insurance agent. After thi 
termination of his agency contracts all 
services the respondent made assignment 
in 1924 and 1928, respectively, of renewé 
commissions which were to become payabli 
to him for services which he had rendere 
in selling policies of insurance under tw 
of his agency contracts. The renewal com 
missions were actually paid by the compe 
nies to the assignees in 1933, and the 
Commissioner assessed these payments ® 






























Aus 


income 
under t 
the Re 
Court h 
able as 
when p 
A fu 
throug! 
whenev 
ing pro 
of inco 
propert 
“incom: 
come. 
questior 
assignm 
The 
erty” te 
amount 
away fi 
upon < 
These 
preme 
possibi 
sua Spo 
designe 
coming 
The 
cases, 
writing 
“The | 
equiva! 
of tha 
income 
hence 
who é 
the tax 
This b 
traordi 
taxing 
ceived 
the H< 
The 
cate a 
income 
of the 
payer 
enunci 
taxing 
incom 
actual’ 
rocus 
on on 


cially 


entire 
local 
Itreley 


JUDI 
NA 





41 


federal 
“hnique 
ite net 
taxes, 
SS re 
roperty 
on the 


n order 
gress 
leys ti 
grants 
: device 
roceeds 
€ States 
ulation, 


revenue 
tes and 
my are 
en the 
erative 
resulted 

States 
es from 
nh most 
idopted 
roblems 
akingly 
1e legis- 
es, eacl 
sure by 
ias been 
rith the 
to dea 
power 
mediate 
lems of 
y. 


> IN- 
D 


| Lassa- 


(U niver- 
l, 


61 S. Ct 
r in 1934 
est cou 
lelivered 
10 in the 
1 at ma 
that. the 
ie donee 
-ollected 
 ceneral 
nue Act 
ne Cour! 
that the 
t of the 
h he ha¢ 
rent him: 


nk. 61 § 
. to Hel- 
ayer Wa: 
After the 
acts ami 
ignment 
 renewa 
Ce payable 
rendere 
nder tw 
wal com- 
e compa 
and_ the 
ments # 


August, 1941 : 


income taxable to the assignor in that year 
under the general gross income section of 
the Revenue Act of 1932. The Supreme 
Court held that the commissions were tax- 
able as income of the assignor in the year 
when paid to the assignees. 

A fundamental doctrine which has run 
through tax decisions of the past is that 
whenever a person assigns income-produc- 
ing property he will have relieved himself 
of income tax liability for income on the 
property assigned, while one who assigns 
‘ncome” only remains taxable on that in- 
come. This analysis leaves the bewildering 
question: For income tax purposes, what is an 
assignment of income-producing property? 

The absence of consideration of “prop- 
erty” tests in the Horst and Eubank opinions 
amounts only to a confirmation of the trend 
away from analyses of tax matters that rely 
upon common law property peculiarities. 
These cases are also indicative of the Su- 
preme Court’s increasing alertness to the 
possibilities of tax evasion and its tendency 
sua sponte to undertake corrective measures 
designed to prevent possibilities from be- 
coming actualities. 

The rationale of the Horst and Eubank 
cases, in the words of Mr. Justice Stone, 
writing for the majority of the Court, is: 
“The power to dispose of income is the 
equivalent of ownership of it. The exercise 
of that power to procure the payment of 
income to another is the enjoyment and 
hence the realization of the income to him 
who exercises it.” In short, it seems that 
the taxpayer gets income by giving it away. 
This basis for the decisions is not only ex- 
traordinary but novel. Previous bases for 
taxing income to one, although actually re- 
ceived by another, are insufficient to support 
the Horst and Eubank decisions. 

The Horst and Eubank cases seem to indi- 
cate a simplification in result by rendering 
income deflection devices useless irrespective 
of the control or relationship of the tax- 
payer after the deflection. These cases, in 
enunciating a new principle warranting the 
taxing of income to those who earn that 
income, even though they themselves do not 
actually receive it, bring more clearly into 
locus the inconsistency of taxing earners 
on only one-half of what they earn, espe- 
cially when they may actually receive the 
entire earnings. A distinction based upon 


local property law would seem “peculiarly 
Irrelevant.” 


JUDICIAL REVIEW OF DETERMI- 
NATIONS BY COUNTY BOARDS 
¥ OF EQUALIZATION 
V. Sumner Holbrook, Jr., Member of the 
California Bar 


14 Southern California Law Review, 
March, 1941, p. 276-287 


Mere requirement that tax assessments 
€ made at a given level does not mean that 
Such invariably will be the case. In Cali- 
‘ornia the taxpayer’s sole relief from an 
xcessive assessment is by application to 
als County Board of Equalization, a quasi- 
Judicial body with limited jurisdiction. 
Juestions of valuation are the only matters 
Properly heard by the Board. Any claim 
‘iat the property is improperly assessed in 
loto should be made the subject of separate 
application to the Board of Supervisors. 


DIGESTS OF ARTICLES ON TAXATION 


The burden of proof at the hearing is 
upon the taxpayer, since there is a presump- 
tion of validity accruing to the assessment. 
Upon the making of a prima facie case by 
the taxpayer, the burden shifts to the As- 
sessor, who at all times is the adverse party 
at the hearing. 

Because of its limited term of life and 
because of the fact that the Board, after its 
adjournment, cannot reconstitute itself, re- 
view by certiorari or mandate is usually 
impossible. If, however, the Board im- 
properly takes affirmative action, by increas- 
ing the Assessor’s valuation or by adding 
new property to the tax roll, a writ of review 
has been held to be the proper remedy. 
Ordinarily, review of an adverse decision of 
the Board can be had only as incidental to 
an atttack upon the validity of the tax 
itself. This may be by injunction against 
the collection of the tax, by suit for recov- 
ery of the tax after payment under protest, 
by suit for refund after filing of claim and 
denial thereof, by way of defense to a suit 
brought for collection of the tax, and pos- 
sibly in an action by the taxpayer to quiet 
title and determine the validity of alleged 
tax liens on his property. 

There is no general presumption of juris- 
diction as to validity of proceedings by a 
Board of Equalization. As a fact-finding 
body, the determination of the Board is 
final as to any issue on which there was a 
conflict of competent evidence. Proper 
methods of assessment are matters of law, 
not of fact. Correctness of the Assessor’s 
method is always reviewable in a court of 
law, provided that the taxpayer has demon- 
strated that by reason of the method em- 
ployed discrimination in assessment of his 
property has occurred. 


THE SUPREME COURT AND THE 
FEDERAL INCOME TAX: SOME 
IMPLICATIONS OF THE RE- 
CENT DECISIONS 


Stanley S. Surrey, Assistant Legislative Coun- 
sel, Treasury Department 


35 Illinois Law Review of Northwestern 
University, March, 1941, p. 779-816 


The recent decisions of the Supreme Court 
place a responsibility upon Congress that 
is greater than at any time in our income 
tax history. The Court has made it clear 
that the congressional architects may pro- 
ceed to build a sensible tax structure with- 
out fear that it will later be destroyed by 
attacks based upon constitutional grounds. 
At the same time, the Court is willing to do 
its share to protect the revenues against 
patent tax reduction schemes. The present 
approach of the Court in tax cases is really 
a challenge to Congress to adopt an ag- 
gressive attitude in the tax field and to con- 
struct a sound tax system. 

The opportunities for improvement in our 
present tax structure are almost limitless. 
Our trust provisions are in an elementary 
state. Perhaps the real need here is a 
change in the traditional method of taxing 
individuals who compose a family unit. If 
respect for progressive surtaxes and the 
desire to avoid*much litigation as well as 
disparity of treatment should lead Congress 
to tax the family—husband, wife and minor 
children—as a unit on at least their in- 
vestment income, the Court will not place 
a constitutional barrier in its path. If the 
income, estate and gift taxes are to be effec- 
tive and equitable methods of raising in- 
creasingly larger amounts of revenue, it is 
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imperative that Congress wrestle with the 
problems presented. 

The responsibility which devolves upon 
the Treasury Department and the Bureau 
of Internal Revenue by reason of the recent 
decisions of the Court is as great as, per- 
haps even greater than, that resting upon 
Congress. The Court is firmly convinced 
that responsible administrative agencies have 
a vitally important role to fill in our Gov- 
ernment today. In recognition of that role 
the present Court, reversing the prior judi- 
cial trend, is willing to assume the respon- 
sible character of these agencies and to give 
the necessary weight to their experience and 
judgment. The task of these agencies, in 
short, is to accept the place in our Govern- 
ment which the Court by a proper evalua- 
tion of its own role has appreciated they 
must occupy. 

The problems that challenge Congress are 
likewise problems which challenge the 
Treasury Department. The task of the ju- 
diciary is greatly eased if the Government’s 
litigation policy is directed toward a co6r- 
dinated application of the tax laws and not 
a high percentage in the cases won column. 
The increasing trend of congressional reli- 
ance upon administrative regulations and 
the judicial willingness to sustain those reg- 
ulations combine to place the responsibility 
for fair and equitable treatment of taxpay- 
ers squarely upon the administrative agency. 
The recognition that the Commissioner must 
be able to change a regulation if the desired 
elasticity in administration is to be obtained 
places at the same time a duty upon the 
Commissioner not to defeat just expecta- 
tions through retroactive amendments. In 
a related field, the authorization by Con- 
gress of prospective closing agreements at 
one stroke vastly enlarged the scope of 
administrative functions. 

The significance of the present approach 
of the Court spreads beyond the confines 
of litigation in a technical field. In its effect 
upon Congress and the administrative agen- 
cies it offers the potentialities of a vastly 
improved tax structure that will benefit both 
taxpayer and the Government. 


DEVELOPMENT OF AMERICAN 
STATE DEATH TAXES 


Eugene E. Oakes, Assistant Professor of Eco- 
nomics, Yale University 


26 Iowa Law Review, March, 1941, 
p. 451-478 


Death duties are no novelty in the tax 
systems of the American states. The his- 
tory of state death tax legislation in the 
United States divides itself into three major 
periods. The years between 1826 and 1885 
are characterized by an unsuccessful attempt 
to develop these taxes as a source of state 
revenue. The causes of that failure appear 
to have been overly-simple taxing statutes 
and ineffectively-supervised local adminis- 
tration. The period between 1885 and 1916 
is marked by a spectacular development, 
the pattern for which was found largely in 
the laws of New York and Wisconsin rather 
than in the Pennsylvania law which had 
served as the model for much earlier legis- 
lation. More advanced forms of taxation 
were utilized and heavier and progressive 
taxation were applied. The statutes became 
somewhat more precise, and greater cen- 
tralization characterized the administrative 
machinery. 

The intervals since 1916 may be divided 
into three subperiods. A continued devel- 
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opment of state inheritance taxation, rising 
concern over the multiple taxation of per- 
sonal property, and a growing conflict over 
the continuance of the federal levy on estates 
characterize the period between 1916 and 
1924. The next four years are dominated 
by the controversy over the latter law, and 
the years following 1928 are marked by the 
consequences of the compromise solution 
which had been achieved. More specifically. 
the period since 1928 is characterized by a 
drastic revision in the form of the state 
death duties, the development of the estate 
tax and supplementary levies of this char- 
acter which were added to the existing taxes 
in an effort to adjust state levies to the 
provisions of the federal law. 

Fiscal pressure during the thirties pro- 
duced a set of emergency additional taxes 
and levies on gifts intended to protect state 
revenues from the consequences of the new 
high rates imposed by the federal estate tax 
law. For a time during the early thirties 
there appeared to be a prospect of a com- 
plete solution to the problem of multiple 
taxation of personal property, but this 
turrfed out to be a vain hope, and the chief 
potential remedy against multiple taxation 
now appears to be the further development 
of reciprocal and codperative legislation. 

The entire period since 1916 is character- 
ized by a continuance of the trend toward 
greater precision in the taxing statutes and 
toward more centralized administration, but 
needless to say these movements have not 
attained completely satisfactory results. 


STATE GIFT TAXES—THEIR RELA- 
TION TO DEATH TAXES 


Ilenry Brandis, Jr., Assistant Professor of 
Law, University of North Carolina 


26 Iowa Law Review, March, 1941, p. 479- 
513; also in 19 North Carolina Law 
Review, April, 1941, p. 304-333 


Revival of the federal gift tax in 1932 has 
been followed by widespread consideration 
of state gift taxes and adoption of such 
taxes in nine states. It is generally con- 
ceded that the federal tax was the result of: 
(1) the belief that such a tax was necessary 
to prevent wholesale avoidance of death taxes 
by gifts mter vivos, or at least to recoup 
part of the death tax revenue so lost; and 
(2) the belief that it was necessary to pre- 
vent substantial income surtax losses through 
the inter vivos distribution of large estates. 
The latter reason seems to have been stressed 
less in 1932 than in connection with the 
enactment of the first federal gift tax in 
1924. 

In the average situation, so far as federal 
taxes alone are concerned, it is clearly cheaper 
to give away property miter vivos than to 
die with it, for the following main reasons: 
(1) The gift tax rates are only three fourths 
of estate tax rates. (2) The estate tax must 
be paid out of the estate taxed, while the 
donor can use other funds to pay the gift 
tax—funds not serving to increase the 
amount of the taxable gift. (3) The gift tax 
provides, in addition to the same $40,000 
specific exemption as the estate tax, annual 
exemptions of $4,000 to each donee except 
as to gifts in trust and gifts of future in- 
terests. (4) The first gifts made will be 
exempt or subject to the lower rates, where- 
as if the property were retained, it would, 
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at death, be taxed at the highest rate ap- 
plicable to the particular estate. 

State laws as a group, however, seem to 
encourage gifts by permitting property pre- 
sumably withdrawn from the high death 
tax brackets to be taxed in the low gift 
brackets; by permitting use of other funds, 
not included in the taxable amount of the 
gift, to pay the tax; and by granting sub- 
stantial annual exemptions. To far-sighted 
donors, the noncumulative states seem to 
have given encouragement, though com- 
parative rates on gifts in the other states, 
except Minnesota, are less favorable than 
the federal rates. 

However, the giver of gifts cannot evalu- 
ate his total blessings simply by adding the 
state and federal favors, even assuming that 
each is capable of precise mathematical de- 
termination—an assumption which, in view 
of the number of unknowns involved is ob- 
viously incorrect. The reason is, of course, 
that there is an overlap between the state 
and federal death taxes to the extent of 80 
per cent credit, while there is no such credit 
and, consequently, no such overlap in the 
gift taxes. Therefore, the combined com- 
parison is between: (1) total gift taxes, state 
and federal, at full statutory rates; and (2) 
federal death taxes at full rates plus that 
part of the state death tax, if any, which 
exceeds the 80 per cent credit. 


Retroactivity, which furnished the only 
serious constitutional trouble encountered 
by the federal tax is expressly negatived in 
all the state laws. No appellate court has 
yet passed upon the validity of a state gift 
tax on state or federal securities, but the 
federal courts have already indicated they 
will follow the death tax rules and allow a 
federal gift tax, and the states will un- 
doubtedly also be free to reach the same 
results. 

Once it is conceded that a death tax can 
apply to inter vivos transfers, it is necessary 
to classify those transfers which are subject, 
respectively, to gift tax only, death tax 
only, and to both cases. A gift is ordinarily 
none the less absolute when made because 
made in contemplation of death, and such 
gifts seem clearly to fall under the language 
of the gift tax statutes. Secondly, the laws 
of California, Minnesota, North Carolina, 
Oregon, Tennessee, and Virginia clearly 
provide that creation of a revocable trust 
is not taxable, but that relinquishment of 
the revocation power, other than by death, 
is a taxable gift; and at least one other 
state, Colorado, has reached the same posi- 
tion by administrative construction. Under 
the 1924 federal statute the Supreme Court 
reached the same conclusion, without benefit 
of an express provision. It is almost un- 
questionably a correct concept that for 
practical tax purposes, a gift is incomplete 
until made irrevocable. 

Third, the present position of the United 
States Supreme Court, as expressed in 
Helvering v. Hallock, 309 U. S. 106, is that 
when the settlor of a trust or grantor of 
an estate would retake the property if the 
the beneficiaries or donees predecease him, 
then, regardless of the particular property 
law theory of the reversio&, the transfer is 
a taxable event for death tax purposes when 
the settlor or grantor predeceases the bene- 
ficiaries. Since this case the Board of Tax 
Appeals has held a gift subject to a pos- 





sibility of reverter nontaxable, and if thy 
is followed, no choice of alternatives wjj! 
have to be made. A very recent Board cas 
may indicate that the value of a life estat. 
is taxable, thus adopting the third alter. 
native. 

Fourth, the statutes of at least four o; 
the gift tax states, in common with th: 
federal law, provide that reservation of , 
life estate will subject the transfer to dea}! 
tax; an at least three of the others hay 
reached the same result by court decisior 
Fifth, all the gift tax statutes, state and 
federal, are silent on the creation of join: 
bank accounts, joint tenancies and estates 
by the entirety—a silence which, in the ligh 
of the death tax troubles which have grow; 
out of these types of property tenure, i 
rather hard to understand. The bank ac. 
count problem is settled by the federal 
regulations which specify that the gift tay 
attaches when the donee withdraws. th 
money. This eminently sensible method oj 
handling a practical problem eliminates all 
possibility of an overlap with death taxes 
here unless the withdrawal can be said t 
have been permitted in contemplation oj 
death. All indications are that the states 
will follow this method. 


Sixth, no gift tax law, state or federal 
provides expressly that gifts of insurance 
shall be taxable, though the Colorado statut; 
contains a left-handed recognition of their 
taxability. However, the federal regulation: 
currently provide that it is a taxable gift 
if the insured assigns a life policy or desig- 
nates a beneficiary without retaining what 
amounts to a power of revocation, or if hi 
pays a premium on a policy already ir- 
revocably assigned. 

The situations discussed are not the onl 
ones in which gift and death taxes migl 
apply to the same transfer, but they ar 
among the more important possibilities, an‘ 
the inquiry naturally arises as to whether 
some consistent rule might be made to appl 
to allof them. Such a rule can, and eventu- 
ally probably will, be applied; but, first, thi 
policy which is to underlie the rule mus’ 
be selected. 

Even if space permitted, the author coul 
add little, if anything, to the discussion 0’ 
state jurisdiction to tax which has beet 
the subject of many articles in recent years 
With respect to the theoretical aspects ©! 
the subject, it need be said only that, whil 
it has been urged that jurisdiction over gift 
should be analogous to jurisdiction ove’ 
sales, the assumption of the draftsmen « 
the various gift tax statutes seems to hai 
been that the gift tax and death tax woul 
be governed by the same rules. That seem 
to the author to be the practical viewpoint 

As one final word, it may be pointed ov' 
that a form of double taxation may resu! 
if A, domiciled in a gift tax state, makes ‘ 
taxable gift of intangibles which, upon hi 
later death domiciled in another state, " 
held to be a gift in contemplation of deat! 
and included in gross estate for death ta’ 
purposes. While cases of this sort ma 
be comparatively rare, legislatures of gi" 
tax states, at least, might consider the pos 
sibility of crediting, on a reciprocal bas’: 
gift taxes paid to other states. It is hard 
to be expected, however, that the state 
having no gift taxes could, as yet, be ™ 
terested in any such provision. 
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INTERPRETATIONS 


BOARD 


Appellate and Lower Courts 


Compensating Tax on Imported Cigars—Claim for Refund. 
—In an action for refund of compensating taxes under the 
provisions of the United States Code, Title 7, Sec. 615 (e) 
paid by the plaintiff as a condition for the release of cigars 
from customs custody, it is held that the collection of the 
tax was unconstitutional and that the plaintiff, having com- 
plied with the provisions of law relating to the burden of the 
tax and the filing of claims in respect thereto, is entitled to 
recover the taxes paid together with costs and interest—DC, 
SD Calif., S. Div., in Patterson & Hoffman v. United States. 
No. 21538-S. 


Credit for Foreign Taxes—Foreign Subsidiary.— Where 
the taxpayer’s wholly-owned Canadian subsidiary received a 
dividend from its wholly-owned British subsidiary which was 
net after deduction of a dividend tax paid to Great Britain, 
the taxpayer is not entitled to credit under Sec. 131 (f), 1934 
Act for the tax paid by the British company. 

Affirming decision of the Board of Tax Appeals, 42 BTA 
234, CCH Dec. 11,236, reported at 403 CCH § 7436.—CCA-7, 
in The H. W. Gossard Co. v. Commissioner of Internal Revenue. 
No. 7533. 


Credit for Foreign Taxes—Suit for Refund.—In a suit for 
refund of income taxes on a claimed credit for taxes paid 
under the provisions of the Quebec Mining Act, a motion to 
dismiss because of failure of the taxpayer to plead the perti- 
nent provisions of the Quebec law is denied, and the taxpayer 
is given ten days within which to amend its complaint, since 
it is not clear that it would not be entitled to relief under a 
proper statement of facts in support of the claim.—DC, ED 
Pa., in Keasley & Mattison Co. v. Walter J. Rothensies. No. 1248. 


Loans Repaid in Stock.—Income was received in 1934 by 
petitioners who received in repayment of loans made by them 
in 1932 to a member of their family for investment in a busi- 
ness enterprise stock (worth more than the amounts of the 
loans) in a new corporation which took over the business. 
Their advances in 1932 did not amount to a strict joint 
venture, nor was there, in 1934, a transfer of assets to a 
controlled corporation under Section 112 (b) (5) of the 1934 
Act. The interests in the stock were not in the same propor- 
tion as the loans. 

Affirming Board of Tax Appeals, 40 BTA 588, CCH Dec. 
10,825, reported at 403 CCH {§ 7425.—CCA-DC, in Kathryn 
Lammerding v. Guy T. Helvering, Commissioner of Internal 
Revenue. Walter H. Hildick, Jr. v. Guy T. Helvering. Helen 
A. K. Hildick v. Guy T. Helvering. No. 7592-7594. 


Oil Leases—Sale and Transfer—Basis of Gain—The tax- 
Payer, the owner of certain oil and gas leases, entered intd a 
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contract with an oil company for the transfer and sale of oil 
leases, retaining an oil payment to be taken out of future 
production and receiving a cash payment of $100,000. The 
taxpayer contends that he was entitled to deduct from the 
cash payment the total cost to him of the leases, amounting to 
$72,556.71 in determining the taxable profit for the taxable 
year 1931, but the court approves the Commissioner’s deter- 
mination in which he (1) determined that the retained oil 
payment had a fair market value of $50,000; (2) allocated 
the cost of the leaseholds in direct ratio to the cash received 
and the determined value of the retained oil payment, resulting 
in $48,371.14 being applied to the cash received and $24,185.57 
being applied to the retained oil payments; (3) deducted the 
residual cost of $48,371.14 from the cash received resulting 
in a realized profit of $51,628.86; (4) determined that the 
$24,185.57 constituted the cost of the in-oil-payment, such as 
being returnable through depletion—DC, WD Okla., in 
Frank Buttram v. H. C. Jones, Individually and as Collector of 
Internal Revenue. No. 443-Civil. 

Pipe Line Transportation of Oil—vThe movement of oil 
from flow tanks in the vicinity of taxpayer’s wells to taxpay- 
er’s storage tanks located elsewhere was not a step in the 
production of the oil but was an act for the convenience of 
the purchaser and a part of the process of transporting the 
oil to market. Accordingly, such movement was taxable. 
The Commissioner properly used as a basis for assessing the 
tax the rates and tariffs of other pipe lines for like services.— 
DC, WD Tex., Austin Div., in General Crude Oil Co. v. Frank 
Scofield, Collector of Internal Revenue. No. 25. 

Property Subject to Distraint—Surrender—Value of Insur- 
ance Policy.—The defendant insurance company had issued 
a policy of insurance to the taxpayer, in which the taxpayer’s 
wife is named as beneficiary. The action of the government 
for imposition of the penalty under Code Sec. 3710 (b) for 
failure to surrender the policy is dismissed. The reasons for 
the dismissal include the following: (1) The net cash sur- 
render value of the policy upon which the distraint is made 
is not the value of the taxpayer’s property, and in the absence 
of the insured and the beneficiary, as parties defendant, the 
value cannot be determined. (2) The lien of the United States 
is subject to the existing rights of the beneficiary. (3) The 
defendant has no power to surrender to the Collector the 
taxpayer’s own exclusive right in the policy separated from 
the rights of the beneficiary or to surrender to the Collector 
any of the beneficiary’s rights. (4) In an ‘action to enforce 
the lien upon the taxpayer’s right in the policy, the insured 
and beneficiary are indispensable parties. Amount due the 
insured as a dividend was the proper subject of distraint.— 
DC, D Mass., in United States v. Massachusetts Mutual Life 
Insurance Co. No. 594. 
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Recovery of Taxes.—Where there were due and owing 
from the taxpayer income tax deficiencies together with 
statutory penalties and interest for the years 1927 through 
1930 and a deficiency in the amount of $46,236.84 was duly 
assessed against the taxpayer on July 12, 1934, but the tax- 
payer refused to pay the taxes and made no appearance herein, 
the court holds the taxpayer is indebted in the principal sum 
of $46,236.84 and also for statutory interest—DC, ED Mo., 
E Div., in United States v. Sam Wolff. No. 524. 


Stamp Tax—National Bank Preferred Stock Issued to RFC. 
—Jn an action for refund of the stamp tax paid by the plaintiff, 
a national bank, on shares of its preferred stock which it issued 
to the Reconstruction Finance Corporation, it is held that 
the Act of March 20, 1936, 49 Stat. 1185, which undertakes to 
exempt from tax stock in a national bank when held by the 
Reconstruction Finance Corporation, does not operate to 
exempt from stamp tax such an issuance of stock, since the 
tax here is levied against the plaintiff and is not a tax on the 
stock when held by the Reconstruction Finance Corporation. 
—CC, in The Merchants’ National Bank of Mobile v. United 
States. No. 44094. 


Stamp Tax on Stock Issues or Transfers.—Commissioner 
erred in assessing and collecting stamp taxes on the basis 
of agreements between taxpayer corporation and a promoter 
by which the corporation agreed to issue certain shares of 
stock to the promoter for his services and the promoter agreed 
to transfer part of the shares back to the corporation pending 
fulfillment of the conditions of the agreements. Due to gen- 
eral economic conditions, the agreements were cancelled in 
1933 without any stock having been issued or transferred.— 
DC, D Oregon, in Minco Founders Corporation v. J. W. Maloney, 
Collector of Internal Revenue, Portland, Oregon. No. 385. 


Stock Transfer Tax—Merger of Fiduciary Bank.—A bank 
holding stock in a fiduciary capacity was merged into the 
plaintiff, which took over the stock in the same capacity with- 
out consulting the beneficiaries and bailors of the stock. It is 
held that the effect of the merger was a resignation by the 
absorbed bank as a fiduciary and the designation of a suc- 
cessor, which did not involve a transfer of ownership in the 
stock upon which the tax provided by Title VIII, Sec. 800, 
Sch. A-3, 1926 Act may be imposed. Judgment for tax paid 
is ordered for the plaintiff. Weil v. U. S., 39-2 ustc § 9764, 
30 Fed. Supp. 349, and U. S. v. Merchants National Trust & 
Savings Bank, 39-1 ustc J 9274, 101 Fed. (2d) 399, distinguished. 
—DC, SD N. Y., in City Bank Farmers’ Trust Co. v. James J. 
Hoey, Collector of Internal Revenue, Second District of New 
York. No. 3-450. 

Suit for Refund—Account Stated.—Suit for refund cannot 
be maintained upon a statement of account made under a 
misapprehension as to a material fact involving tax liability. 
Taxpayer, moreover, held not entitled to recover for the 
reasons that the account stated has been voided by the Com- 
missioner and that it appears that in fact a tax overpayment 
has not been made.—CC, in Otis Elevator Co. v. United States. 
No. 43623. 

Suit for Refund—Amended Claim.—Following a deficiency 
notice, dated September 10, 1923, for war profits and excess 
profits taxes for 1919, the taxpayer, on November 2, 1923, 
filed a general claim without a statement of any ground for 
refund or credit. On November 10, 1923, a supplemental 
claim for abatement and for refund of $1 or such greater 
amount as is legally refundable was filed, but also without a 
statement of the grounds for refund. But on April 30, 1929, 
another supplemental claim was filed in which the reasons for 
a refund were specifically set forth. It is held that the last 
claim was an amendment of the two prior claims, and that 
since all of the claims were filed before the Commissioner’s 
rejection of the claim of November 10, 1923, the taxpayer’s 
action is not barred by the statute of limitations, and it is 
entitled to judgment for the amount of its claim, with in- 
terest—DC, WD Pennsylvania, in Fort Pitt Bridge Il’orks of 
Pittsburgh v. C. Gregg Lewellyn, Collector of Internal Revenue, 
Twenty-third Dist. of Pennsylvania. No. 684. 











August, 194] 


Surrender of Property to Distraint—Value of Insurance 
Policy.—The defendant insurance company had issued a policy 
of insurance to the delinquent taxpayer who had the right 
to change the beneficiary and the right to the cash surrender 
value. The court holds that the defendant is liable for the 
statutory penalty for failure to surrender the property of the 
delinquent taxpayer and denies defendant’s motion to dismiss 
based on the allegation that the delinquent taxpayer is an 
indispensable party. There are only two defenses to an action 
such as this: (1) no property or rights to property of the 
taxpayer in the defendant’s possession, and (2) such property 
or rights are subject to attachment or execution under judicial 
process.—DC, ED Pennsylvania, in United States v. Metro- 
politan Life Insurance Co. No, 973. 


Surrender of Vendee’s Interest in Realty—Capital v. Or- 
dinary Loss.—Both taxpayers agreed to purchase Michigan 
realty, made down payments, and were to pay the balance 
in installments. Title remained in the vendors who had the 
right to void the contract upon default in the vendee’s ful- 
fillment of obligations. In 1934 taxpayers defaulted and 
surrendered the land contracts and made payments to the 
vendors in consideration of release of further obligation. The 
court holds that the surrender of the beneficial interest con- 
stituted the sale or exchange of a capital asset. In terminating 
the buyer-seller relationship the vendee gave up the right to 
possession during forfeiture proceedings, the right to resort 
to moratorium remedies, and the speculative possibilities of 
restored value. Therefore, the loss sustained by the individual 
taxpayer is limited by the percentage allowance of Sec. 117(a), 
1934 Act, and that by the corporate taxpayer is limited to 
$2,000 by Sec. 117(d), 1934 Act. 

Affirming Board of Tax Appeals decision (Gransden), 39 
BTA 985, CCH Dec. 10,707, 393 CCH { 7307, reported at 412 
CCH J 865.543. 

Affirming Board of Tax Appeals memorandum opinion 
(Tuttle) CCH Dec. 10,769-D, 393 CCH { 7369-D, reported at 
412 CCH f 865.553.—CCA-6, in C. L. Grandsen & Co. v. Com- 


c 
missioner of Internal Revenue. Carl B. Tuttle v. Commissioner 
of Interna! Revenue. 


Where taxpayer suffered substantial loss by virtue of 
principal payments and betterments to improved realty pur- 
chased on land contracts from vendors to whom taxpayer 
subsequently surrendered his interest in consideration of re- 
lease of obligation on the contract, the court holds the loss 
to be a capital loss subject to Sec. 117, 1934 Act, on the 
authority of Gransden v. Commissioner, supra. 

Affirming Board of Tax Appeals memorandum opinion, 
CCH Dec. 10,726-G, 393 CCH § 7326-G, reported at 412 CCH 
7 865.518—CCA-6, in Charles B. Warren, Jr., and Robert 
Warren, Admrs. v. Commissioner of Internal Revenue. No. 
8475. 

Termite Damage—Loss—Deductibility.—Loss from the de- 
struction of property by termites is not, as a matter of law, 
nondeductible, but whether such destruction is to be regarded 
as a “casualty” entitling the taxpayer to a deduction therefor 
is a question of fact. Statements in the Government’s brief 
cannot be accepted as a substitute for evidence upon this 
issue of fact. The motion to dismiss the action to recover 
income tax paid upon income for 1936 is denied.—DC, D 
Mass., in Richard W. Hale v. IVilliam M. Welch, Former Col- 
lector of Internal Revenue. No. 429. 


Transferee’s Liability —The findings being that assessment 
against the transferor, a dissolved corporation, for tax liability 
incurred during its corporate existence was proper and timely, 
it is held that the defendant corporation as transferee of the 
assets took them impressed with a trust for the benefit of the 
creditors of the transferor and for the benefit of the United 
States in the assertion of its claim for unpaid taxes. 

Findings and judgment pursuant to Minute Order, 40-2 
ustc J 9714 and 9715, reported at 412 CCH § 1544.563—DC, SD 
California, Cent. Div., in United States v. Signal Oil and Gas 
Cv. Nos. 1460-Y, 1461-Y. 
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Trust for Minor’s Benefit—Grantor’s Taxability—In 1927, 
taxpayer conveyed certain property to himself and his wife 
in trust for the benefit of his minor children. Where, in 1934 
and 1935, part of the income was expended for tuition and 
education of the children, such sums are taxable to the grantor 
as having been paid to satisfy his legal obligations. 

Affirming District Court decision reported at 41-1 ustc 
§9277—CCA-8, in Samuel Mairs v. Arthur D. Reynolds, Col- 
lector of Internal Revenue. No. 11,894. May Term, 1941. 

Trust Income—Grantor’s Taxability.—Four trusts created 
by the deceased were operative for short terms, at the ex- 
piration of which the trust properties were to be returned 
to the grantor, if then living, and the beneficiaries to whom 
the income of the trust was made payable were the wife and 
children of the grantor. Although the issue as to whether 
the income of the trusts for a portion of the year 1934 is tax- 
able to the estate under Sec. 22(a), 1934 Act was not pre- 
sented to the Board nor considered by it, the Commissioner 
is not foreclosed from the opportunity to offer evidence before 
the Board on this issue. The Board held there was no tax 
liability to the estate under Sec. 166. Hormel v. Helvering, 
41-1 uste § 9322, and Helvering v. Richter, 41-1 ustc J 9323, 
followed. 

Reversing memorandum opinion of the Board of Tax Ap- 
peals, CCH Dec. 10,799-B, reported at 393 CCH { 7399-BA.— 
CCA-6, in Commissioner of Internal Revenue v. Central Na- 
tional Bank of Cleveland, Exr., Estate of W. G. Wilson, De- 
ceased, No. 8622. 

* * * 

Plaintiff established an irrevocable trust for the benefit 
of his wife in order to provide her with an independent in- 
come from which she could establish a principal fund of 
her own. Where it is found that “the plaintiff did not remain 
the owner of the corpus or of the income of the trust,” such 
income is not taxable to him for the years 1934 to 1937, in- 
clusive—DC, D Conn., in Alix W. Stanley v. Thomas S. Smith, 
Collector of Internal Revenue, Dist. of Connecticut. 

Worthless Bank Stock—Year.—Stock of a trust company 
became worthless in 1931 when, following a run on the bank 
by its depositors, the bank was taken in possession by the 
State Banking Department and liquidation proceedings were 
begun, and not in 1932 when the appraisal of the bank’s assets 
was made public. 

\ffirming Board of Tax Appeals memorandum opinion, 
CCH Dec. 10,817-A, reported at 393 CCH { 7417-A.—CCA-3, 
in Lemuel B. Schofield v. Commissioner of Internal Revenue. 
No. 7421. 

Worthless Stock—Liquidation of Corporation.—Taxpayer 
corporation owned prior preference stock in a dry goods 
company which by resolution of shareholders and directors in 
1933 decided to liquidate. Liquidation was accomplished in 
1933, and all but about $2,000 in obligations were paid off. 
The court holds that the resolution and sale of all the assets 
were the identifiable events fixing worthlessness of taxpayer’s 
stock in 1933.—DC, WD Washington, in Spokane Dry Goods 
Co. v. United States. No. 118. 

Worthless Stock—Year.—The taxpayers’ claimed deduc- 
tion for worthless stock in 1932 arising from the foreclosure 
and sale in 1931 of the property of the Sheridan Grace Cor- 
poration, the only assets of the corporation after the sale 
consisting of a small amount of personal property, some pre- 
paid insurance and the equity of redemption which expired 
in 1932, is denied since the evidence did not show that the 
equity of redemption had any fair value at any time, or that 
the stock could have been sold after the sale of the property 
and it appeared that the corporation was hopelessly insolvent 
in 1931, in which year the loss was sustained. 

\firming Board of Tax Appeals memorandum opinion, CCH 
Dec. 10,854-D, reported at 393 CCH { 7454-D.—CCA-7, in 
Milton H, Friend and Ruth G. Friend v. Commissioner of In- 
ternal Revenue. No. 7286. 

* * ok 

The mail order corporation in which taxpayer owned stock 

began to lose money in 1930, and by 1932 its losses totalled 
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over $900,000. Early in 1932, a creditors’ committee took 
over the business, collected accounts receivable and auctioned 
certain machinery. The evidence supports a finding that there 
was no active business after 1932 and that the corporation was 
in process of liquidation. The court holds that while certain 
factors relied upon by taxpayer might perhaps have been 
given more weight by the Board, the evidence sufficiently sup- 
ports the Board’s holding that the stock was worthless before 
the taxable year 1934. 

Affirming Board of Tax Appeals memorandum opinion, 
CCH Dec. 10,948-B, 403 CCH {§ 7148-B, reported at 411 CCH 
{ 146.239 and ¥ 198.132.—CCA-7, in Orville J. Taylor v. Com- 
missioner of Internal Revenue. No. 7287, October Term, 1940, 
January Session, 1941. 


Board of Tax Appeals 


Bad Debts—Year of Worthlessness.—In 1931, two debtors 
owed the taxpayer corporation about $9,700, and in that year, 
as executors of their father’s estate, were obligated to another 
estate for the purchase of taxpayer’s shares owned by such 
estate. Upon the failure of the debtors as executors to fulfill 
their obligations under this contract, in 1932 the estate they 
represented and of which they were principal beneficiaries 
transferred substantially all its assets to the other estate. In 
1933, the debtors entered a second and unsuccessful mercantile 
enterprise whose failure in 1934, to the knowledge of taxpayers, 
deprived them of practically all their known assets. There- 
after, the debtors promised to pay their debt, but it did not 
appear that they had any asset other than a house which was 
sold in 1935 for $1,000 more than its mortgage. In March, 
1935, a payment of $210 was made on the debt. The debtors 
moved to California in that year. In 1936, the taxpayer’s 
general counsel visited them in California and was advised 
they could not meet their indebtedness to taxpayer. The 
Board holds that the bad debt deduction cannot be taken for 
the taxable year 1937. It appears the debt was worthless at 
least as early as 1935. Taxpayers have not shown on the basis 
of special qualifications or of business connections from which 
they hoped to profit, that the debtors could be expected to 
become successful enough to meet their debt.—Davidson 
Brothers Corp. v. Commissioner, Decision 11,612-B [CCH]; 
Docket 100475. Memorandum opinion. 


Capital Loss—Corporate Liquidation.—Taxpayer corpora- 
tion in 1927 advanced sums for an apartment hotel corporation 
which gave notes for $25,000. These notes were not paid, 
and in 1930, taxpayer and several other creditors of the hotel 
corporation accepted certain apartment buildings in consid- 
eration of the cancellation of the debts due them. These 
buildings, subject to outstanding first mortgages, were con- 
veyed to a new corporation and taxpayer and the other 
creditors received stock in proportion to the amounts of their 
notes. From 1931 to the foreclosure of the mortgages in 1935, 
taxpayer performed the services of leasing, interviewing ten- 
ants, collecting rents, keeping records, supervising alterations, 
maintaining and repairing of the apartments and other serv- 
ices usually required in such management. Taxpayer was 
not compensated for such services. When the other creditors 
were unwilling to go on with the venture in 1935 and 1936, 
they suggested that taxpayer take the remaining corporate 
asset consisting of $3,584.19 cash. By agreement, upon liqui- 
dation in 1936, taxpayer received all this sum with the 
exception of $239 paid another stockholder. Taxpayer claimed 
that the amount received constituted compensation for serv- 
ices rendered, and that its loss of its investment in the corpo- 
ration is deductible in full. The Board holds that taxpayer 
has not established that a debtor-creditor relationship existed 
between it and the corporation, for there was no understand- 
ing or agreement that taxpayer would be compensated for its 
services. Further, in its return, taxpayer treated the deduc- 
tion as a bad debt and there is no factual allegation in its 
petition to support its present contention that the amount 
received was compensation for services. Therefore, the amount 
received was a liquidating dividend, so that the loss sustained 
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was a capital loss within Secs. 115 (c) and 117 (d), 1936 Act, 
and limited to $2,000 —W. A. Klinger, Inc. v. Commissioner, 
Decision 11,648-F [CCH]; Docket 97737. Memorandum 
opinion. 


Constructive Income Not Established—Deduction Denied. 
—On February 28, 1938, petitioner’s board of directors ap- 
proved a bonus of $10,390.47 to H. W. Fincher as president, 
under a bonus agreement between them. In January, 1938, 
$1,000 had been paid to him as an advance thereon. The 
unpaid portion was not actually withdrawn until after March 
15, 1938. Under the method of accounting employed by 
Fincher the amount of the bonus involved was not reported 
by him in his 1937 income tax return. Fincher owned 340 
shares of petitioner’s class B non-voting stock and General 
Motors Holding Corporation owned 160 shares of its class A 
voting stock, both blocks constituting all of petitioner’s out- 
standing stock and having a par value of $100 per share. The 
value of the stock was not proved. It is held that the deduc- 
tion by petitioner of the portion of bonus unpaid on March 15, 
1938, is not allowable, there being no showing of constructive 
payment, or that the provisions of Sec. 24 (c) (3) are inappli- 
cable.—Fincher Motors, Inc. v. Commissioner, Decision 11,669 
[CCH]; Docket 100212. 43 BTA —, No. 93. 


Depreciation—Pipe Line.—The taxpayer constructed a pipe 
line under a contract of 1929 which referred to earlier con- 
tracts. By virtue of these contracts the taxpayer was engaged 
in supplying gas to a gas company, which, in turn, was 
supplying gas to a city under a contract which gave the city 
the right to terminate the contract on December 31, 1937. The 
taxpayer’s contract with the gas company was for a term 
until 1957, but was subject to the terms of the gas com- 
pany’s contract with the city. The Board holds that deprecia- 
tion is to be measured by the period until December 31, 1937, 
rather than by the term of the taxpayer’s contract with the 
gas company.—Philadelphia Coke Co. v. Commissioner, Decision 


Clete 


11,777-A [CCH]; Docket 103688. Memorandum opinion. 


Gross Income—Attorneys Fees—Year Includible-—The 
taxpayer represented a bondholders’ committee in two pro- 
ceedings and in 1932 the court awarded him $5,000 as a fee 
in each case, but at that time there were no funds from which 
the fees could be paid. In 1932 the taxpayer borrowed 
$7,750 from the trust company appointed as substituted trustee 
under the mortgages involved, assigning his fees as collateral 
for the loan and also pledging certificates of deposit of $2,250 
issued by the trust company to him and endorsed by him. 
In 1936, at which time the taxpayer was insolvent, the trust 
company drew two checks for $5,000 each, to the order of 
such trust company as assignee of the taxpayer. The Board 
holds that no part of such checks, although credited to his 
loan account by the trust company, may properly be treated 
as taxable income to the taxpayer in 1936.—John J. McDevitt, 
Jr. v. Commissioner, Decision 11,773-F [CCH]; Docket 102572. 
Memorandum opinion. 

Gross Income—Sale of Borrowed Stock.—The taxpayer, 
who was heavily interested in a corporation which was in 
financial difficulties, loaned securities to the corporation sub- 
ject to the prior right of a bank which held the securities 
as collateral security for a note which represented money that 
the bank had loaned the taxpayer to use for the corporation’s 
benefit. As part of the transaction the corporation had power 
to sell and dispose of the securities for its benefit, under a 
contractual promise to repay the loan in kind on or before 
a specified day. It is held, on the authority of Fremont C. 
Peck et al., Exrs., 31 BTA 87, CCH Dec. 8680, and Frank Keil, 
31 BTA 212, CCH Dec. 8712, that the taxpayer is not taxable 
on any of the gain from the sales of such securities after they 
had thus been loaned to the corporation.—Margaret A. Mc- 
Bride v. Commissioner, Decision 11,782 [CCH]; Docket 101335. 
44 BTA —, No. 49. 


Interest v. Payments on Purchase Price of Property.—The 
evidence, which included parol evidence, did not establish 
that the agreement of the parties was different from that 
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which is expressed in a written contract under which the 
purchase price of a piece of property in the amount of $40,000 
was to be paid in periodic payments over a period of 15 years, 
Accordingly it is held that no part of the payments was in- 
terest.—Elliott Paint & Varnish Co. v. Commissioner, Decision 
11,784 [CCH]; Docket 103032. 44 BTA —, No. 44. 


Interest Deduction—Offset against Income.—(1) Petition- 
er’s instructions to the real estate department of his bank to 
apply all interest received on his mortgage investments against 
interest which petitioner owed the bank on a loan were not 
always carried out within the year. Further, the bank, with- 
out the petitioner’s knowledge, often applied interest received 
on good mortgages to pay back taxes, etc., on bad mortgages, 
It is held that the amount claimed as an offset against income 
from mortgages and mortgage participation certificates is not 
allowable as a deduction in the determination of net income 
where there is no proof to overcome the Commissioner’s con- 
tention that such amount represents either advances and/or 
capital expenditures. Nor may the amount claimed as an 
interest deduction be sustained where the payments were not 
made during the taxable year in question. 

(2) Taxes which had become a lien before purchase of 
certain property may not be applied as an offset against rental 
income but are treated as capital expenditures—Harry S. 
Brown v. Commissioner, Decision 11,782-A [CCH]; Docket 
101879. Memorandum opinion. 


Joint Venture Not Taxable as Corporation.—A group of in- 
dividuals, as a joint venture, took over from R. E. Olds Com- 
pany, a Michigan corporation, a number of oil royalties and 
certain commitments for loans relative thereto. The acquisi- 
tion was by means of a fund of $160,000, a large part of which 
was made up out of credits on the corporation’s books in 
favor of the parties concerned. The recorded title to the in- 
vestments remained in the Olds Company. No officers were 
provided for the joint venture. It held no meetings, aside 
from an informal organization conference; issued no cer- 
tificates of participation; and its affairs were handled by the 
Olds Company. Neither the latter company nor the joint 
venture took any part in the drilling or operation of oil wells; 
nor did they employ or pay the parties who did such work. 
On the finding that the activities of the joint venture were 
limited in the taxable year to holding property and collecting 
income, it is held that the enterprise is not to be classed as 
an association, and therefore is not taxable as a corporation. 
—Buckeye Oil Joint Adventure v. Commissioner, Decision 
11,768-A [CCH]; Docket 101567. Memorandum opinion. 


Loss Deduction—Contract of Guaranty by Director.—In 
1927, while the taxpayer was a director of a corporation, divi- 
dends were declared and paid under circumstances which were 
later claimed by bondholders to violate provisions of the 
Oregon Code. In 1933 the taxpayer and certain other di- 
rectors, in consideration of their release from liability under 
the Oregon Code, guaranteed the bondholders that they would 
make good any deficiency in interest up to 3 percent on their 
bonds. Pursuant to the guaranty, the taxpayer in 1936 paid 
out $4,843.13. It is held that the agreement was a contract 
of guaranty which resulted from the taxpayer’s business re- 
lationship with the company and that the taxpayer sustained 
a loss during the taxable year that was not compensated for 
by insurance or otherwise and for which he was entitled to a 
deduction under Sec. 23 (e), 1936 Act.—Robert S. Farrell v 
Commissioner, Decision 11,779 [CCH]; Docket 100139. 44 
BTA —, No. 43. 


Trust Income—Accounting Method.—(1) The decedent, by 
will, left his residuary estate in trust with directions that the 
trustees pay over to his widow and his sons, from principal 
and from profits and income realized thereon, such sum or 
sums at such time or times as in the judgment of the trustees 
might seem wise and provident. The widow elected to take 
under the will in lieu of her dower rights. It is held that 
certain amounts paid to the widow during the years 1934, 
1935, and 1936 from the income of those years, respectively, 
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constituted allowable deductions for such years under Sec. 
162(c), 1934 and 1936 Acts. 


(2) Where the petitioners, executors and trustees, kept 
their books and filed their returns on the cash basis through- 
out the period from the decedent’s death in August, 1931, until 
the end of 1933, and, without requesting or receiving the per- 
mission of the Commissioner to change their basis of report- 
ing income, filed their returns for the years 1934 through 
1936 on the accrual basis, it is held that the Commissioner did 
not err in determining taxable income for the years 1934 
through 1936 on the cash basis, the petitioners having failed to 
show that the cash basis does not clearly reflect income.— 
Estate of L. W. Mallory (J. A. Mallory and Lloyd W. Hirst, 
Exrs. v. Commissioner, Decision 11,785 [CCH]; Docket 95595. 
44 BTA —, No. 45. 





Bureau of Internal Revenue 


Analysis of Credit for Taxes.—The 2 per cent national de- 
fense tax levied by Canada under Part XV of the Income 
War Tax Act enacted at the first session, Nineteenth Parlia- 
ment, 4 George VI, 1940, is an income tax and is allowable as 
a credit against the federal income tax of a citizen of the 
United States under the provisions of section 131(a)1 of the 
Internal Revenue Code, as amended, subject to the limitations 
contained in section 131(b), as amended.—/T 3464, 1941-14- 
10666 (p. 4). 


Capital Assets—Determination of Period Held.—Stock 
acquired through the exercise of stock rights and sold within 
a period of two years, where the stock in respect of which 
the rights were issued had been held for more than two 
years, Was in part a capital asset (the portion attributable to 
the rights) and in part a noncapital asset (the portion at- 
tributable to the subscription price). 


GCM 10063 (CB X-2, 159 (1931)) and GCM 12942 (CB 
XITI-1, 73 (1934)) revoked to the extent inconsistent here- 
with. GCM 11645 (CB XII-1, 117 (1933)) reinstated. 

Recommended that /T 26079 (CB X-2, 339 (1931)) be re- 
voked and that /T 1786 (CB II-2, 45 (1923)) be not reinstated. 

GCM 22532 (IRB 1941-5, 7) withdrawn.—GCM 22647, 1941- 
16-10688 (p. 13). 


Capital Expenditures.—Filing fees required to be paid by 
corporations under section 21.201 of the Michigan Statutes 
Annotated for filing, examining, and certifying articles of 
incorporation constitute capital expenditures and are not de- 
ductible from gross income for federal income tax purposes. 

Franchise fees required to be paid under section 21.203 of 
the Michigan Statutes Annotated upon incorporation of Michigan 
corporations, or upon application for admission by foreign 
corporations, for the privilege of exercising their corporate 
Iranchises within the state, are deductible from gross income 
as taxes under section 23(c) of the Internal Revenue Code.— 


IT 3468, 1941-16-10684 (p. 2). 


Collection of Deficiency.—The Soldiers’ and Sailors’ Civil 
Relief Act of 1940, deferring collection during military service 
of income tax due from “persons in military service,” is not 
applicable with respect to taxes owed by the wife of any 
such person even though it is shown that the wife’s ability 
to pay is materially impaired by reason of the service of the 


husband.—IT 3471, 1941-17-10694 (p. 3). 


Compensation for Personal Services.—The enlistment allow- 
ance provided for in section 9 of the basic pay Act of June 10, 
1922 (42 Stat., 625), paid to honorably discharged enlisted 
men of the Army and Marine Corps is a bonus or additional 
compensation paid for reénlistment and is subject to federal 
income tax.—IT 3473, 1941-19-10704 (p. 2). 


Credit for Foreign Taxes—Limitation—To the extent that 
4 taxpayer’s income derived from sources without the United 
States is properly includible as a part of total net income for 
lederal income tax purposes, such foreign income should be 
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included in the numerator of the credit-limiting fraction 
provided by section 131 (b) of the Revenue Acts of 1932, 
1934, 1936, and 1938, regardless of whether such income was 
taxed by the foreign country in which such income was 


realized —GCM 22556, 1941-11-10637 (p. 2). 


Deductions from Gross Income—Taxes Generally.—The 
accrual date for federal income tax purposes of the Michigan 
intangible personal property tax is December 31 of the calen- 
dar year 1940 and subsequent years for those taxpayers on a 
calendar year basis or, for those taxpayers who report on a 
fiscal year basis in lieu of the calendar year, the last day of 
such fiscal year.—IT 3460, 1941-13-10658 (p. 2). 


* * 


Iowa real property taxes accrue for federal income tax 
purposes in September, when they are levied by the board 
of supervisors and when the amount of the tax is finally 
determined. 

GCM 9793 (CB X-2, 142 (1931)) modified —GCM 22636, 
1941-15-10677 (p. 12). 


Defense Tax.—Where the foreign tax credit to which a tax- 
payer is entitled equals the total amount of the normal tax, 
surtax, and defense tax liability, no defense tax is due. This 
rule is equally applicable where the amount of tax paid at 
the source equals or exceeds the total normal tax, surtax, 


and defense tax liability—IJT 3470, 1941-17-10693 (p. 2). 


Gross Income—Period Included.—Where a taxpayer keep- 
ing his books and filing his returns on the cash receipts and 
disbursements basis enters into a contract on December 31 
to sell stock on a stock exchange for more than the basis 
thereof, the gain derived is not returnable for federal income 
tax purposes until the taxpayer has actually or constructively 
received cash or its equivalent under the contract of sale. 

IT 3323 (CB 1939-2, 90) modified.—IJT 3485, 1426-26-10756 
(p. 14). 
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Gross Income Defined—Compensation Paid Other Than in 
Cash.—The allowance made by the United States under the 
Act of May 14, 1940 (Public, No. 511, Seventy-sixth Con- 
gress), to officers of the Officers’ Reserve Corps of the Army 
for uniforms and equipment is not subject to federal income 


tax.—IT 3455, 1941-10-10625 (p. 2). 


Insolvent Banks.—The immunity from taxation provided by 
section 3798 (b) of the Internal Revenue Code in the case of 
banks and trust companies falling within the provisions of 
that section terminates when the balance sheets of such bank 
or trust company show earnings in excess of outstanding 
depositors’ claims, and, within the limits prescribed by that 
section and the applicable regulations, taxes may then be 
assessed and collected—GCM 22656, 1941-21-10719 (p. 2). 


Long-term Contracts.—Income derived by the M Company 
form long-term contracts is not required to be determined 
upon either the basis of percentage of completion or upon 
the completed contract basis. It is permissible in proper 
cases that income derived from such contracts be determined 
upon the basis of the cash receipts and disbursements method 
of accounting.—GCM 22682, 1941-21-10720 (4). 


Loss from Failure to Redeem Lands Sold for Tax Delin- 
quency—Deductibility—W here a property owner sustains a 
loss by reason of failure to redeem land sold to the State of 
Michigan for delinquent taxes, his loss is deductible for 
federal income tax purposes in the taxable year during which 
the 18-month period for redemption expires, regardless of the 
fact that the property was subsequently redeemed by the 
municipality for the benefit of the owner under Act No. 155 
of the Public Acts of Michigan, as amended.—I/T 3450, 1941- 
7-10597 (p. 6). 


Losses by Individuals.—Losses sustained by a taxpayer, 
who keeps his books on the cash receipts and disbursements 
basis, with respect to payments required to be made in 1938 
and 1939 on stock purchased in 1932 on the deferred payment 
plan, which stock became worthless in 1935, are not subject 
to the limitation provisions of section 23 (g) 2 of the Revenue 
Act of 1938 and the Internal Revenue Code, relating to capital 
losses.—IT 3479, 1941-23-10730 (p. 4). 


New York City Sales Taxes—Deductibility—The M Com- 
pany, which failed to add to its sales prices during 1935, 1936, 
and 1937 and to collect from its vendees certain New York 
City sales taxes under the belief that such taxes were not due 
on the particular sales, may take the amounts thereof as de- 
ductions, for federal income tax purposes, as business ex- 
penses, but not as taxes, in the year 1939, the year in which 
liability of the company was definitely determined and the 
taxes paid. (JT 2902 (CB XIV-2, 67 (1935)) held that New 
York City sales taxes are deductible as such only by the 


vendee.)—IT 3441, 1941-3-10564 (p. 2). 


Non-resident Aliens.—A, a citizen of the country of R, 
who is employed in New York City by the purchasing com- 
mission of that country, is a nonresident alien individual 
engaged in a trade or business in the United States even 
though his salary is exempt from the federal income tax.— 


IT 3478, 1941-22-10725 (p. 2). 


Oil Wells—Percentage Depletion.—Costs incurred in the 
business of exploiting a natural resource (including mainte- 
nance of geological and iand departments), if properly de- 
ductible in computing net income, are also deductible in 
computing net income from the property for the purpose of 
determining the net income limitation on percentage deple- 
tion. Expenses which are not attributable to a particular 
producing property must be fairly allocated to the several 
producing properties. Where such costs have been properly 
capitalized, any loss deduction resulting therefrom, taken in 
computing net income, must also be included as a deduction in 
computing net income from the property for the purpose of the 
net income limitation —GCM 22689, 1941-25-10751 (p. 4). 
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Pipe Line Transportation of Oil—Basis of Tax.—The M 
Company, a producer of gasoline and crude petroleum, sold 
for export crude petroleum with a specified gasoline content 
of 20 per cent. Gasoline and crude petroleum were moved 
separately through pipe lines from inland points to shore 
tanks of the M Company, where the required amount of gaso- 
line was blended with the crude petroleum in order to meet 
the 20 per cent specification contained in the contract of sale, 
The blended product was later delivered on the buyer’s vessels, 

Held, that the blending of the crude petroleum and gasoline 
constituted a break in the continuity of the movement thereof, 
and that all movements of the crude petroleum and gasoline 
by pipe line prior to the blending were domestic in character 
and subject to tax under section 3460 of the Internal Revenue 
Code, as amended.—GCM 22580, 1941-11-10644 (p. 21). 


Stamp Tax—Basis——The exemption from documentary 
stamp tax provided in section 1808(a) of the Internal Revenue 
Code, relating to “Government and State obligations,” is not 
affected by section 4(a) of the Public Debt Act of 1941.— 
ST 916, 1941-16-10690 (p. 16). 


Stamp Tax—Determination of Real Property by Law of 
State Where Located.—Oil and gas leases of indefinite dura- 
tion covering lands in Michigan, or assignments thereof, con- 


stitute conveyances of realty subject to stamp tax.—ST 917, 
1941-16-10691 (p. 17). 


Taxes Paid—Deductibility.—The decision in Commissioner 
v. Rust’s Estate et al. (116 Fed. (2d), 636), relating to real 
property taxes in the District of Columbia, will not be given 
general application, but will be applied only in cases involving 
such real property taxes. Furthermore, the decision will 
be applied only in those cases where, as in the Rust case, 
there is an agreement between the buyer and seller adjusting 


the taxes to the date of sale—GCM 22613, 1941-19-10706 (p. 7). 


Telegraph, Telephone, Radio and Cable Facilities—Services 
Rendered to the United States——Payments made directly by 
the Federal Government for telegraph, telephone, cable, or 
radio dispatches or messages in connection with construction 
work being performed by contractors for the War Depart- 
ment and/or Navy Department under a cost-plus-a-fixed-fee 
contract are exempt from the tax imposed by section 3465 


of the Internal Revenue Code, as amended.—ST 914, 1941-12- 
10653 (p. 57). 


Traveling Expenses—Deductibility.—A naval officer who is 
on permanent duty afloat and who maintains a home else- 
where may deduct as a business expense only that portion 
of the amount expended by him for subsistence as exceeds 
his money subsistence allowance, such allowance not being 
included in gross income. Such naval officer who does not 
maintain a home elsewhere is not entitled to a deduction for 
any part of the amount expended by him for subsistence. 

IT 1497 (CB I-2, 89 (1922)) modified. —IT 3474, 1941-19- 
10705 (p. 2). 


Withholding.—No withholding is required with respect to 
annuity income payable to French citizens residing in France. 
However, withholding is required with respect to such in- 
come payable to citizens of France temporarily in the United 
States who are nonresident aliens. The tax convention and 
protocol between United States and France is still in effect— 
IT 3480, 1941-23-10731 (p. 7). 

* * * 


The bondholders’ committee, which took over the assets 
of the M Company but did not assume the company’s ob- 
ligation as to payment of principal and interest on its tax-free 
covenant bonds, and did not make distributions of interest 
as agent of the obligor, is not required, under section 143(a) 
of the Revenue Act of 1932, to withhold the tax on the interest 
distributions. Accordingly, there is no basis for the credit 
under section 143(d) to the bondholders of the M Company 
on account of tax withheld at the source. 

GCM 14549 (CB XTV-1, 154 (1935)) revoked.—GCM 22798, 
1941-28-10775 (p. 17). 
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